


Oldfield, Kirby & Gardner 

ESTATE AGENTS 

Farm Lands, Ranches, City Properties, 
Rentals, Valuations, Loans. 

Fire and Hail Insurance. 

Calgary. Winnipeg. 


Alberta Pacific Grain Co. 

..= LIMITED ======= 

Calgary Winnipeg Vancouver 

Elevators at all principal points in Alberta and 
Saskatchewan. 

Head Office: 6th floor Grain Exchange Building, 
Calgary, Alta. Phone—Main 6661. 


GILBERT BROTHERS, Ltd. 

Established 1911 


Farm Lands 
Exclusively 


Call on us if you wish to buy or sell a farm 


GRAIN EXCHANGE BUILDING, CALGARY. 

Phone Ml559 



D. J. YOUNG & CO., LTD., 

Our Forms arc constantly revised and kept up-to-date 

We also carry a complete stock of Office Stationery, Carbon Paper, 
Typewriter Ribbons and Second Sheets 
Let us quote you or send for our list 

715 First Street West CALGARY 


THE FARM AND RANCH REVIEW 

The only Farm Publication in the Canadian Middle West 
The Farm and Ranch Review is the only magazine devoted to the 
farm published in the Canadian Middle West. Tens of thousands 
of dollars have and are being spent to make it the foremost agricul¬ 
tural publication in Canada. 

Mr. Henry Hefty of Suffield, Alberta, writes under date of Febru¬ 
ary 6th, 1917: “Enclosed please find one dollar in currency for the 
Farm and Ranch Review for one year. Have read your paper and 
like it. I think every Alberta farmer should read it.” Similar 
letters are received daily. 

Sample copy free. Subscription price $1.00 per annum. 

THE FARM AND RANCH REVIEW, CALGARY, ALBERTA 


This Book was Printed and Bound 

For The COUTT’S PUBLISHING CO., 
in the Printing and Bookbinding Establishment 
— of — 

J. D. McARA 

512 Fourth Avenue West 
CALGARY 


He has facilities for the production of all Classes of Printing and 
Bookbinding, in fact has one of the best equipped estab¬ 
lishments west of Winnipeg. 

Try him for your next order for Office Stationery. 


Law Bookbinding, Forms Ruled and Printed to any Pattern. 
Loose Leaf Systems, Bound Books to Order. 






Any one who requires to use any sort of legal form should; 
have a copy of the 

Western Conveyancer 

It contains eighteen hundred pages of forms for use in the 
four Western Provinces. Each one has been specially 
drafted by capable barristers. An authoritative form for 
every conceivable necessity is here. 

There are forms of agreement for all sorts of transac¬ 
tions. There are conveyancing forms, including leases and 
bills of sale. There are forms of mortgages, real, personal 
or chattel and a form for every transaction relating to land 
under the Torrens System. There are company forms, 
forms and rules of the surrogate court and six hundred 
pages of miscellaneous forms, including affidavits, assign¬ 
ments, arbitration, banking, bills of exchange, promissory 
notes, protest, declarations, mechanics’ liens, hire liens, part¬ 
nership, landlord and tenant, powers of attorney, wills and 
very many others. The book is bound in half law calf, 
price $10. For cash with order delivery charges are pre¬ 
paid. 

A copy will gladly be sent for inspection if the customer 
will pay the charges one way in the event of return. 


BURROUGHS & COMPANY, LIMITED 

LAW PUBLISHERS 

CALGARY 



The Northern Trusts Company 

Capital Paid Up and Surplus $1,900,000.00 


LOANS 

Made on improved farms at current rates of interest enabling the 
farmer to further improve his property and to acquire stock. 

WILLS 

Have you made your Will ? Will-making is not a dangerous occupa¬ 
tion and does not shorten life. The Company has an organized and 
competent service to offer you in the management of your estate and 
also in any capacity where an Executor, Trustee or Agent is required. 

SECURITIES 

are held on behalf of clients for safe keeping, collections undertaken 
and Trust Funds Invested to yield the best rates of interest consis¬ 
tent with safety. 

Correspondence is invited and we will be glad to send you free 
Booklet on “Something About Trusts, Trustees and Trust Com¬ 
panies.” 


Head Office: - - - Lombard Street, Winnipeg, Man. 

Saskatchewan Branch: Canada Life Bldg., Regina, Sask. 

Alberta Branch: - - Canada Life Bldg., Calgary, Alta. 


The Imperial Canadian 
Trust Company 

Head Office, Winnipeg: 

Paid up Capital and Reserve - Over $1,000,000.00 

W. T. ALEXANDER, R. G. AFFLECK, 

General Manager Assistant General Manager 


REGINA. SASK. 

L. B. WILLAN, Mgr. 
EDMONTON, ALTA. 
G. A. HOLMAN. Mgr. 


branches: 

SASKATOON, SASK. 

F. B. HEATH, Mgr. 

VANCOUVER, B. C. 

W. C. MYERS. Mgr. 


CALGARY, ALTA. 
F. W. MOORE, Mgr. 
VICTORIA, B. C. 

R. W. PERRY. Mgr. 


Solicitors bringing business to the Company 
are retained in the conduct thereof throughout 





Popular Handbook 

-OF- 

WESTERN CANADA 
_ ^ AW 


Containing in plain language the laws of 
ALBERTA, BRITISH COLUMBIA, MANITOBA and 
SASKATCHEWAN 


Western Lawyers 


THE COUTTS PUBLISHING COMPANY 
S17 Seventh Avenue West 
CALGARY, CANADA 
1917 



143787 


Copyright (Canada) 1917 

— by — 

The Coutts Publishing Co. 



PREFACE 


W HEN questions of great importance from a legal standpoint 
arc to be determined one should, of course, seek the advice 
of a careful, competent and reliable lawyer. Sometimes, 
however, such questions arise and must be settled promptly when a 
lawyer’s services are not available. Moreover, in every man’s ex¬ 
perience, information is often desired which is not of sufficient im¬ 
portance to warrant the expense of employing counsel. Many mis¬ 
takes in every day life would be avoided if a suitable work of refer¬ 
ence were available. It is especially to fill this need that the present 
book has been published. 

It has been in preparation for the past five years and is the 
result of the co-operation of many well qualified barristers. 

The publishers now submit it to the public with confidence in 
its merits and certain both as to the need of such a work and as to 
the accuracy and care with which this one has been prepared. 

They are, of course, conscious that errors will be found and 
even more that many readers may feel that some things have been 
omitted that should properly be included. They would ask, how¬ 
ever, that it be kept in mind that, including the Statutes of Canada 
in force in the Western provinces and the various provincial statutes, 
there are almost twenty-five thousand pages of statutory matter 
which had to be read through and condensed to arrive at the result 
contained in this book. 

They will welcome any criticism both as to what does and what 
does not appear in the following pages, yet they believe that what 
the ordinary man will most want to find is here. 
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INTRODUCTION 


THE GOVERNMENT OF CANADA. 


Canada’s Position in the British Empire. 


T HE British Empire is an organization without any 
parallel in history. It is stated that German states¬ 
men believed that the shock of war would cause its 
component parts to break asunder. They thought that if 
the British government, elected by the inhabitants of 
Great Britain and Ireland alone, entered into a great war 
some of the colonies would refuse to join and might even 
seize the opportunity to declare themselves independent 
nations. The world knows now how baseless such a belief 
was. The bonds of empire proved strong. But when the 
war is over there will be much discussion as to the proper 
relations of the overseas parts of the empire to the mother 
country and to one another. Definite plans may be pro¬ 
posed for a change in the present relations so as to knit 
the parts of the empire together, so as to make it most 
effective in defending itself and in advancing its trade in¬ 
terests. For an intelligent understanding of these prob¬ 
lems every Canadian should have a clear conception of the 
fundamental facts with reference to the present Canadian 
Constitution. In this chapter an attempt is made to state 
those facts concisely. 


Canada is a British colony. It possesses large powers 
of self government but it possesses them by virtue of a 
statute passed by the “Imperial Parliament”, i.e., the Par¬ 
liament of the United Kingdom of Great Britain and Ire- 
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land. This statute is the “British North America Act, 
1867”, generally known as the B.N.A. Act. It is to be 
borne in mind that the Imperial Parliament is the supreme 
legislative authority throughout the empire, and it did not 
by the B.N.A. Act surrender any of its authority. ‘It has 
the legal power to repeal that Act at any time. For 
reasons of policy and expediency it does not exercise the 
powers it possesses, but legally speaking it is supreme. 
There are no limitations on its rights of action. Canada’s 
powers of self-government are in fact, however, limited in 
several ways. 

(1) She cannot change the essential framework of 
her own constitution, i.e., the B.N.A. Act, except in certain 
matters where the power is given her by the Act itself. 

(2) The Imperial Parliament is also a local Parlia¬ 
ment for Great Britain and Ireland. Most of its enact¬ 
ments are, therefore, intended to apply to the United 
Kingdom only. But in some Acts it is expressly stated 
that their powers are to apply to the colonies as well. 
Such Acts are those relating to,— 

(a) Naturalization of Aliens; 

(b) Army and Navy, involving questions as to 
Canadian participation in the wars of Empire; 

(c) Navigation and Shipping, involving questions 
as to a Canadian mercantile marine, and control over 
territorial waters; 

(d) Copyright, involving questions of interest to 
authors and publishers; 

(e) Fugitive offenders, involving questions of ex¬ 
tradition; 

(f) Many miscellaneous matters. 

The Canadian Parliament can also pass laws relating 
to any or all of these subjects. But if the provisions of a 
Canadian Act are not consistent with the provisions of an 
Imperial Act on the same subject, then the Canadian Act, 
to the extent of such inconsistency, is void. But provisions 
that are not inconsistent will be enforced. 
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(3) The Dominion Parliament is restrained in some 
ways from making laws in relation to persons, property 
and acts beyond the territorial limits of the Dominion. 

(4) Internationally one state recognizes only an¬ 
other state. Canada is a colony and hence a subordinate 
community. The Canadian government cannot therefore 
be nominally a party to a treaty or any intercourse with a 
foreign power. 

(5) The Canadian government cannot appoint or 
remove the Governor-General. 

(6) Any Act of the Canadian Parliament may be 
disallowed by the Crown within two years after the 
receipt of an authentic copy by the Imperial Secretary of 
State. 

(7) Many Canadian law suits are finally decided by 
the Judicial Committee of the Privy Council, an Imperial 
tribunal altogether independent of the Dominion Parlia¬ 
ment. It is doubtful if the Dominion Parliament could 
by its legislation prevent appeals being made to the Privy 
Council. 

It is perhaps well to emphasize that, while as a matter 
of constitutional law the right of self-government in Can¬ 
ada is limited as above stated, nevertheless, through estab¬ 
lished usages and by the exercise of tact, mutual forbear¬ 
ance and goodwill when questions of difficulty arise, the 
machinery runs smoothly. In actual practice Canada is a 
self-governing country and the average citizen is no more 
conscious of any inferiority because of his colonial status 
than is, for example, a citizen of the United States. Con¬ 
stitutionally and in the eyes of the student of inter¬ 
national law in reality he is a member of a great and free 
dominion. The internal government of Canada is, there¬ 
fore, a subject of much practical importance to Canadians. 
The Governor-General. 

The constitutional ruler of the Dominion is the Gov¬ 
ernor-General who is appointed by the King on the advice 
of the Imperial Government in Condon, England. He 
holds the same position towards the Canadian Parliament 
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which the King holds towards the Imperial Parliament 
in England. He governs through a body of advisers 
called the Privy Council for Canada, assisted and advised 
by the Parliament of Canada, composed of two houses, 
the House of Commons and the Senate. 

The power to make laws is, however, divided by the 
B.N.A. Act between the Parliament of Canada which is 
situated at Ottawa and the legislatures of the provinces 
situated at the respective capitals in much the same way 
in which the government of the United States is divided 
between Congress and the various state governments. 

The House of Commons. 

Members of the House of Commons are elected from 
districts called ridings, altered by Parliament from time 
to time. 

The number of members each province may send to 
Parliament is ascertained as follows: Quebec always 
sends 65 members. Other provinces send a number bear¬ 
ing the same proportion to their populations as 65 bears 
to the population of Quebec. That is to say, any province 
having one half or one third of the population of Quebec 
sends one half or one third of 65 members, as the case may 
be. If any province had twice the population of Quebec 
it would send twice as many members. 

The Senate is a body originally consisting of 72 mem¬ 
bers. The members are selected by the Governor General 
in Council, i.e., the Cabinet. The members were origin¬ 
ally chosen to represent the Eastern Provinces of Canada, 
24 coming from Quebec, 24 from Ontario and 24 from the 
Maritime Provinces. The addition to the Dominion of 
British Columbia and the North West Territories, out of 
which were created the provinces of Manitoba, Saskatche¬ 
wan and Alberta, made necessary the enlargement of the 
size of the Senate so as to give adequate representation to 
the Western Provinces. Senators hold office for life or 
good behaviour. 
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Provincial Legislatures. 

In each province there is a Lieutenant-Governor and a 
legislative assembly corresponding to the State Legisla¬ 
tures in the United States. These legislatures make laws 
upon those matters with which the province is competent 
to deal. 

The Working of the Government. 

In theory the Government of Canada is carried on by 
the representative of the King, the Governor-General, as¬ 
sisted by his advisors the Privy Council of Canada, who 
are in turn assisted and advised by and are responsible to 
the two Houses of Parliament, the House of Commons 
and the Senate. 

In practice and in reality our government is nearly 
purely democratic, the government being carried on by 
the people through their representatives in Parliament. 

The manner in which the Canadian machinery of 
government works is as follows: 

The House of Commons is elected in the manner des¬ 
cribed in the chapter on Elections and the Franchise. 

The Cabinet. 

The actual executive work of the government is 
directed by the Cabinet, which is a committee of the Privy 
Council, selected from the membership of the House of 
Commons and Senate. 

The B.N.A. Act makes no mention of parties or of 
the necessity of the Cabinet holding the confidence and 
support of a majority of the members of the House of 
Commons. But the Act in reality assumes the existence 
in Canada of those long established conventions and cus¬ 
toms upon which the British system of Parliamentary 
party government revolves. In accordance with this sys¬ 
tem, whenever the Cabinet lacks the support and confi¬ 
dence of the majority of the members of the House of 
Commons, it is impossible for it to continue Govern¬ 
ment. Parliament then has to be dissolved and a new 
election held and new ministers selected from the ruling 
party in the House of Commons. This is the corner stone 
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of our system and differs radically from the system of gov¬ 
ernment under which the United States is governed, 
where the President and his ministers govern practically 
independently of Congress. In each Province there is a 
provincial cabinet holding the same relation to the provin¬ 
cial legislature which the Dominion Cabinet bears toward 
the Dominion Parliament. 

The chief or first member of the Dominion Cabinet 
is called the Prime Minister. There are 12 or 13 other 
members, viz., the Ministers of Justice, Militia, Customs, 
Finance, Interior, Trade and Commerce, Public Works, 
Labour, Inland Revenue, Marine and Fisheries, Agri¬ 
culture, Railways and Canals, Solicitor-General, Post¬ 
master. General, Secretary of State. Each member has 
complete charge of all matters within his own department, 
but on important questions involving matters of policy he 
is expected to consult and obtain the support of his fellow 
ministers. 

The Making of Laws. 

The administration of the affairs of government can 
be carried out by the Cabinet Ministers only in accord¬ 
ance with the laws passed by Parliament. _ Parliament 
either originates new statutes, i.e., new laws, itself or con¬ 
siders and debates statutes which the Cabinet Min¬ 
isters bring forward. All acts must be read and passed 
three times by the House of Commons and the Senate 
before they become law. Such acts must, before they 
become law, be consented to by the Governor-General and 
even then may be within two years of the passing disal¬ 
lowed by the Imperial Government in London, England. 
Such disallowance is of very rare occurrence. 

The Senate is not an elected body and it has rejected 
many bills which have been passed by the House of Com¬ 
mons. It is not a popular branch of the Government and 
it is not impossible that its character and powers may be 
very greatly altered in future if it is not entirely done away 
with. In theory it is supposed to act as a balance wheel 
on the machinery of government and to prevent hasty and 



WESTERN CANADA LAW 


improper legislation being passed. It has, however, hard¬ 
ly lived up to these ideals. 

Judges. 

The third branch of government is the judiciary, the 
Judges. All Canadian judges of all Provincial Courts and 
the Supreme Court of Canada are appointed by the Gover- 
nor-General-in-Council on the advice of the Cabinet. 
They hold their positions for life or during good behav¬ 
iour, but can be removed only by an address of both houses 
of parliament to the Governor-General. 

Subjects Upon Which Parliament of Canada and Legislatures May Legislate. 

Practically every subject about which laws may be 
passed may be dealt with by the Statutes enacted by Par¬ 
liament of Canada or the provincial legislatures. 

The Dominion Parliament has the power to make 
laws upon all subjects not clearly reserved for the provin¬ 
cial legislatures. And in order to remove any doubt as 
to certain important subjects it is expressly provided by 
the B.N.A. Act that the power of the Dominion Parlia¬ 
ment shall extend to all matters relating to—1. The public 
debt and property. 2. The regulation of trade and com¬ 
merce. 3. The raising of money by any mode or system. 
4. The borrowing of money on the public credit. 5. Pos¬ 
tal service. 6. The census and statistics. 7. Militia, 
Military and Naval Service and Defence. 8. The fixing 
of and providing for the salaries and allowances of civil 
and other officers of the Government of Canada. 9. Bea¬ 
cons, Buoys, Lighthouses and Sable Island. 10. Navi¬ 
gation and shipping. 11. Quarantine and the establish¬ 
ment and maintenance of Marine Hospitals. 12. Sea 
coast and inland fisheries. 13. Ferries between a Prov¬ 
ince and any British or Foreign Country or between two 
provinces. 14. Currency and Coinage. 15. Banking, 
the incorporation of banks and the issue of proper money. 
16. Savings’ Banks. 17. Weights and Measures. 18. 
Bills of exchange and promissory notes. 19. Interest. 
20. Legal tender. 21. Bankruptcy and insolvency. 22. 
Patents of invention and discovery. 23. Copyrights. 
24. Indians, and lands reserved for the Indians, 25. 
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Naturalization and aliens. 26. Marriage and divorce. 
27. The Criminal Law, except the Constitution of Courts 
of Criminal jurisdiction, but including the procedure in 
criminal matters. 28. The establishment, maintenance 
and management of penitentiaries. 29. Such classes of 
subjects as are expressly excepted in the enumeration of 
the classes of subjects by this Act assigned exclusively to 
the Legislatures of the Provinces. 

Any of the above matters are not to be deemed mat¬ 
ters of a local or private nature assigned exclusively to the 
Provinces. The only subjects upon which the provincial 
legislatures may pass laws are the following: 1. The 
amendment from time to time of the Constitution of the 
Province, except as regards the office of Lieutenant-Gov¬ 
ernor. 2. Direct taxation within the Province in order 
to the raising of a revenue for provincial purposes. 3. 
The borrowing of money upon the sole credit of the Prov¬ 
ince. 4. The establishment and tenure of Provincial 
offices and the appointment and payment of Provincial 
officers. 5. The management and sale of the public 
lands belonging to the Province and of the timber and 
wood thereon. 6. The establishment, maintenance and 
management of public and reformatory prisons in and for 
the province. 7. The establishment, maintenance and 
management of hospitals, asylums, charities and elee¬ 
mosynary institutions in and for the Province, other than 
marine hospitals. 8. Municipal institutions in the Prov¬ 
ince. 9. Shop, saloon, tavern, auctioneer and other licen¬ 
ses in order to the raising of a revenue for Provincial, 
local or municipal purposes. 10. Local works and under¬ 
takings, except steamboat, railway and telegraph lines ex¬ 
tending beyond the Province and except such works which 
although wholly within the Province are declared by Par¬ 
liament to be for the general advantage of Canada or of 
two or more of the provinces. 11. The incorporation of 
companies with provincial objects. 12. The solemniza¬ 
tion of marriage within the Province. 13. Property and 
civil rights in the Province. 14. The administration of 
justice within the Province, including the constitution. 
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maintenance and organization of provincial courts, both 
of civil and of criminal jurisdiction, and including the pro¬ 
cedure in civil matters in those courts. 15. The impo¬ 
sition by fine, penalty or imprisonment for enforcing any 
law of the Province made in relation to any matter coming 
within any of the classes of subjects enumerated in this 
section. 16. Generally all matters of a merely local or 
private nature within the Province. 

' Many difficult questions arise as to whether certain 
laws, for example, prohibitory liquor laws, are within the 
scope of the powers of the Dominion Parliament or of the 
provincial legislatures. These questions are decided in 
the Courts in each Province and by the Supreme Court of 
Canada, but are not finally settled until they are argued 
before and passed upon by the Judicial Committee of the 
Privy Council, which is the final court of appeal for all 
portions of the Empire outside the British Isles, and which 
sits in London. 
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ADMINISTRATION OF ESTATES. • 


Executor and Administrator. 


W HEN a person dies leaving property of any sort it 
must be handled by an executor or administrator 
who is called the personal representative of the 
deceased. 


(a) Executor. 

When a person dies leaving a will he is said to die 
testate and is known as the testator. The person whom 
he names in the will to administer his estate is called the 
executor, or, if a woman, executrix. 

(b) Administrator. 

When a person dies intestate (i.e., without a will), or 
dies leaving a will but appointing no executor the court 
appoints a person to administer the estate who is called 
the administrator or, if a woman, administratrix. 

(c) Who May be Executor. 

Any person whatsoever may be appointed as executor 
but if he be a minor, lunatic or idiot probate will be grant¬ 
ed to his guardian. 

(d) Death of Executor or Administrator. 

Where there is more than one executor or adminis¬ 
trator and one dies the office passes to those alive. When 
the last or sole executor or administrator dies the office 
passes to his executor. 

(e) Acceptance and Refusal of Office. 

An executor or administrator may refuse to accept 
the office but cannot accept in part and refuse in part. 

Probate and Letters of Administration. 

(a) Probate. 

An executor has no authority to deal with the testa¬ 
tor’s estate until he has obtained probate of the will. 

(b) Letters of Administration. 

When a person has died without a will, or with a will 
which does not name an executor, the judge will, on the 
proper papers being filed with the Court, grant Letters of 
Administration to an administrator. These are the ad¬ 
ministrator’s title and authority to deal with the de- 
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ccased’s estate. An administrator (but not an executor) 
is reciuired to furnish bonds, usually of an amount double 
the value of the deceased’s estate, to guarantee his honest 
and efficient administration. 

The next of kin (i.e., near relatives) of the deceased 
are entitled in the following order to be appointed admin¬ 
istrator or administratrix. 

' (1) Husband or wife, and if none (2) Child or child¬ 
ren, and if none (3) Grandchild or grandchildren, and if 
• none (4) Great grand child or great grandchildren, and if 
none (5) Father, and if none (6) Mother, and if none (7) 
Brothers or sisters, and if none (8) Uncles, aunts, neph¬ 
ews, nieces, grandfathers, grandmothers, great grand¬ 
fathers, great grandmothers. 

Any of the next of kin may renounce his right to act 
in favor of some other person—often a trust company. If 
there are no next of kin, or all refuse to act, the Court 
appoints an administrator. 

He must “prove” the will by filing in the proper court 
the original will and certain affidavits of the executor and 
of the witnesses of the will setting out the facts of the 
death of deceased, his residence before death, an inventory 
of his property, etc. These documents are examined by 
the judge and if found in order the 'judge directs that pro¬ 
bate be granted. The fees of obtaining probate vary 
with the value of the estate. The probate is the executor’s 
title and authority to deal with the testator’s estate. 

(c) Solicitor. > 

When a person dies leaving any property whatsoever, 
and whether with or without a will the whole matter 
should be placed immediately in the hands of a solicitor 
so that probate or letters of administration may be ob¬ 
tained without delay. The deceased’s estate cannot be 
dealt with in any way until this is done. 

(d) Property Outside the Province. 

Probate or letters of administration are granted in the 
first instance in the province where the deceased resided. 
If he left property in other provinces or in a foreign coun- 
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try, other grants called ancillary grants of probate or ad¬ 
ministration are obtained in such other provinces or for¬ 
eign country in order to enable the executor or adminis¬ 
trator to deal with such property. 

(e) Courts of Probate, &c. 

The courts dealing with matters of probate or admin¬ 
istration for each province are as follows: 

Alberta. The District Court of the district in which 
the deceased person resided at the time of his death. 

Saskatchewan. There is a Surrogate Court corres¬ 
ponding with each District Court the judge of the District 
Court being also the judge of the Surrogate Court. Such 
Surrogate Court of each district has control of all estates 
of persons residing in such district at time of death. 

Manitoba. Here the Surrogate Courts which have 
control of all matters of probate and administration effect¬ 
ing the estate of persons residing within the jurisdiction 
of such court at time of death correspond with the County 
Courts of the province. 

British Columbia. The Supreme. Court, except in 
questions respecting a fund of not more than $2,500, when 
the County Courts have jurisdiction. 

(f) Effect of Grant. 

The effect of a grant of probate or letters of adminis¬ 
tration is to vest in the executor or administrator full 
power to deal with the deceased’s estate in the manner 
described below. The property which passes to the exe¬ 
cutor or administrator includes all real estate to which the 
deceased held title or to which he was in any way entitled, 
all personal effects, i.e., goods and chattels, debts due him, 
moneys due him in respect of contracts, but not claims for 
damages for personal injuries, which he could have sued 
upon in his lifetime. The executor or administrator may 
sue for any injuries to the real or personal estate of the 
deceased provided such injuries were done within six 
months of the deceased’s death. If the deceased was an 
executor of another estate or a trustee the office devolves 
upon his executor nr administrator. 
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Duties of Executors and Administrators. 

(a) Inventory. 

The first duty of an executor (unless otherwise men¬ 
tioned, executor will be taken to include also an adminis¬ 
trator) is to make a complete inventory of all the property 
of the deceased. This inventory should be more detailed 
than the one filed on the application for probate or letters 
of administration and should set out fully every species of 
property of which the deceased died possessed. It should 
be verified by some of the beneficiaries. It should be avail¬ 
able whenever the court or an heir calls upon the executor 
to produce it. 

(b) Getting in Assets. 

All moneys due the estate should be collected without 
delay. All investments of an uncertain nature should be 
realized upon at once as the executor will be liable for any 
loss due to delay in realizing upon such investments. Per¬ 
manent investments on good security need not be dis¬ 
turbed. Perishable articles should be sold and all prop¬ 
erty liable to depreciate should be disposed of. The mon¬ 
eys so obtained should be placed in a bank, unless the ex¬ 
ecutor has express power in the will or from the court to 
re-invest same on other securities. 

(c) Payment of Debts. 

A notice must be published under order of the court 
in a local newspaper notifying creditors of the estate to 
send in a statement of their claims verified by statutory 
declaration or affidavit and stating a time limit within 
which such creditors are required to send in their claims. 
Only creditors who send in claims within the time stated 
in such notice are entitled to be paid by the executor out 
of the assets of the estate. The first claims are the ex¬ 
penses of proving the will, funeral expenses and the costs 
of obtaining probate or letters of administration. Other 
debts are paid without preference except those due secured 
creditors or claims for rent or taxes. If the assets of the 
estate are insufficient to meet all claims the order of pay¬ 
ment of claims would be similar to that in winding up the 
estate of an insolvent (see Assignment for the Benefit of 
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Creditors). Statute barred debts (see chapter on Limita¬ 
tion of Actions) may be paid out but the heirs should be 
consulted before such a payment is made as the estate 
is not legally liable for such debts. Creditors must not 
be preferred unless their claims are secured. Creditors 
filing claims against the estate which the executor does not 
consider should be paid should be notified that their claims 
will not be paid. Such creditors will then be required to 
bring an action against the personal representative in 
order to realize on their claims. The executor may retain 
out of the assets of the deceased a debt due to him by the 
deceased. Such debt may be a statute barred debt or a 
claim for damages for breach of contract. 

(d) Payment of Legacies. 

• Legacies are the gifts of money or of personal prop¬ 
erty or effects to persons mentioned in the will who are 
called the legatees. Only after all claims against the es¬ 
tate filed with the executor within the proper time are paid 
can legacies be paid out. Legatees who are given a sum 
of money as a legacy payable out of the general estate are 
entitled to receive such legacy so long as there are any 
assets of the estate left after payment of debts but legatees 
who receive a legacy of some specific thing such as certain 
shares, certain articles of furniture, jewelry, etc., are not 
entitled to receive anything if the thing they were to re¬ 
ceive perishes before the testator’s death. A legacy is pay¬ 
able to the legatee at the expiration of one year after the 
death of the deceased. Where a person who is indebted 
to the estate receives a legacy he must pay out of such leg¬ 
acy the debt he owes the estate. Legacies payable to exe¬ 
cutors are generally, unless the will otherwise provides, 
payable to them in satisfaction of what they are entitled 
to receive for acting as such executor. Legacies bear in¬ 
terest after one year from the deceased’s death. Care 
should be taken not to pay any legacies until all creditors 
who have properly filed their claims are paid. A creditor 
who has not been paid can-in case the assets of the estate 
are all used up proceed against a legatee who has been paid 
a legacy for the payment of his claim. 
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(e) Devises of Real Estate. 

Where a testator leaves a defined piece of real estate 
to a person or persons mentioned in the will such a gift of 
land is called a devise and the person receiving same a de¬ 
visee. The devisee of such gift of land is entitled to receive 
title to same only after all creditors of the estate who 
have properly filed claims are paid and after all legacies 
charged against such land are also paid. 

(f) Residue. 

The will should provide for payment to a certain per¬ 
son called the residuary legatee of all the property real and 
personal of the deceased not dealt with in the will. Where 
no such residuary legatee is named the residue goes to the 
next of kin in the same way as the property of a person 
who has not made a will. 

(g) Distribution of Estate Where no Will. 

In the case of an intestate the administrator acts in 
the same way as an executor as to getting in the assets of 
the deceased’s estate and the payment of creditors of the 
estate as above described. When all the estate is realized 
and out of that all creditors who have properly filed their 
claims have been paid the estate remaining is divided 
among the next of kin in the manner described below. The 
distribution does not require to be made for one year after 
death of the deceased. 

Alberta. 

1. In case an unmarried man or woman, or a wid¬ 
ower or widow leaving no children or descendants of 
children, dies without a will, property goes to the father if 
living, if he is not living to the mother, if she is not living 
to the brothers and sisters. The children of a deceased 
brother or sister take the share that would have gone 
to their parent if living. If there is no father, mother, 
brother or sister the estate goes to the next of kin in equal 
degree. 

2. In case a widower or widow dies without a will 
leaving one child, that child takes all. If there is more 
than one child the estate is divided equally between them. 
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As in no. 1 if a child is deceased his child or children will 
take the share that would have gone to him. 

3. In case a married man or woman dies without a 
will, leaving no children, the widow or widower respect¬ 
ively receives all. 

4 (a) In case a married man dies without a will leav¬ 
ing a widow and children, the widow receives one-third of 
the real and personal estate. The residue goes as in no. 2. 

(b) In case a married man dies without a will 
leaving a widow, and only one child has been born to 
him, whether by his widow or by a former wife, the 
widow receives one half of his property and the child, 
or its legal representatives if it is dead, receives the other 
half. 

(c) In case a woman dies without a will leaving a 
widower and a child or children the widower receives 
all her personal estate and one third of her real estate. 
The residue goes as in no. 2. 

Manitoba and Saskatchewan. 

If a man dies leaving: 

(1) Wife only—all goes to the wife; 

(2) Wife and children—One third to wife and rest 
to children equally or their descendants. If a child has 
died leaving descendants that child’s share is divided 
among the descendants those in equal degree taking eq¬ 
ually; 

(3) No wife or children—All goes to father; 

(4) Children but no wife—All to children in equal 
shares. Children of half blood and those born after 
father’s death share equally with other children. If one 
of the children dies before coming of age his share goes to 
his brothers and sisters. 

(Saskatchewan only)—A man leaving, 

(5) No wife, child or grandchildren; all goes to the 
father and if the father is dead all goes to the mother; 

(6) No father or mother;—All goes to brothers and 
sisters in equal shares or to the children of such brothers 
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and sisters if such brothers or sisters or any of them are 
not living. 

(Manitoba only)—A man leaving; 

(5 a) No father—All goes to mother and brothers 
and sisters in equal shares; 

(6 a) No father, brothers or sisters—All goes to 
mother; 

(6 b) No father or mother—All goes to brothers and 
sisters. 

A married woman’s property descends the same as a 
man’s property. 

British Columbia. 

If a man dies leaving; 

(1) Wife and children—One third goes to wife and 
rest to children equally or to their descendants; 

(2) Wife only—One half to wife, rest to next of kin; 

(3) No wife but children, all the children in equal 
shares; 

(4) No wife or children—All to next of kin in equal 
degree. 

(h) Next of Kin. 

A person’s next of kin are classified by degrees of re¬ 
lationship as first degree, second degree, etc. All those 
in first degree share equally in all the deceased’s property 
if he dies leaving no wife or children. If there are no rela¬ 
tives in the first degree those of the second degree are en¬ 
titled. The degrees of relationship are as follows: 

First degree—Father and Mother. 

Second degree—Sisters and brothers, grandfathers 
and grandmothers. 

Third degree—Uncles and aunts, nephews and neices, 
great grandfathers and great grandmothers. 

Fourth degree—Cousins. . 

Powers of Executor and Administrator. 

An executor has power to sell or mortgage all per¬ 
sonal or real estate of the deceased to realize moneys with 
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which to pay debts and legacies. He may also carry on 
the deceased’s business if so ordered by the court or if the 
will so provides and will only be liable for improper con¬ 
tracts made or if he carries on the deceased’s business 
without the court’s consent or a direction in the will. He 
has also power to borrow money but this should only be 
done with the consent of the court. Property real or per¬ 
sonal may also be sold with the consent of the court to pay 
those entitled in the estate of an intestate. An executor 
also has power to compromise or settle in any way he sees 
fit claims of the estate and claims against the estate. 

Liabilities of Executor and Administrator. 

(a) Liability for Debts, etc. 

An executor is liable as such to the extent of the as¬ 
sets of the estate for all debts-, owing by the deceased at 
the time of his death whether by contract or otherwise 
but the estate is not liable for purely personal claims such 
as those arising from a breach of promise of marriage, or 
from libel, fraud, seduction, etc. No servant of the de¬ 
ceased can claim wages earned after the death of the de¬ 
ceased unless provided for by contract. Damages for in¬ 
juries to property of others caused by the deceased or his 
servants or agents within six months of his death may be 
claimed by the persons whose property is so injured. 

(b) Partnership Debts. 

The estate of a deceased partner of a firm is liable 
after the creditors of the deceased have been paid for all 
liabilities of the partnership incurred prior to the de¬ 
ceased’s death, unless the creditors of the partnership 
agree to look to the surviving partners only. 

Personal Liability of Executor. 

(1) On contracts. An executor is personally liable 
only if he contracts personally for the purchase of goods 
or other property or carries on the business of the de¬ 
ceased without authority under the will or from the court 
or if he promises in writing to answer for damages in res¬ 
pect of the deceased’s estate out of his own property. 
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(2) Mismanagement of the estate. An executor is also 
liable where he fails to realize on assets of the estate and 
loss thereby occurs; if he makes payment of legacies before 
debts are paid; if he pays debts he should not pay, or a 
larger amount on a legacy then he should pay; or if he fails 
to recover a debt due the estate which by diligence he 
could have recovered. He is only liable for loss to goods 
of the estate where he has been very careless and negligent 
in respect of such goods. In all cases the executor can 
escape liability by showing that he acted so far as he was 
able and as he considered in the best interests of the estate. 

Acts of Other Executors. 

An executor is not liable for loss in respect of moneys 
received by a co-executor and for acts of co-executors un¬ 
less he concurs in such acts or does not attempt to prevent 
the loss. 

Accounting for Estate. 

An executor must when ever required to do so and 
when the estate is finally wound up render a full and com¬ 
plete account of his administration of the estate. He must 
show all assets of every kind which have come into his 
hands, all moneys received on account of the estate, all 
moneys paid out for debts, legacies, etc., and any assets 
still in his hands. These accounts are reviewed, examined 
and passed before the judge of the Court in which pro¬ 
bate or letters of administration were granted. For this 
purpose the judge appoints a day upon which the accounts 
are so passed and directs that all persons interested in the 
estate be notified and supplied with copies of the estate 
accounts so that they may attend before the judge if they 
desire. 

Remuneration of Executors. 

Executors are entitled to a fair sum for their care, 
pains and trouble in winding up the estate. This amount 
varies with the value of the estate and the work done and 
is determined by the judge upon the passing of (i.e. ap¬ 
proval) the executor’s or administrator’s accounts. 
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Succession Duties. 

Before persons are entitled to take property 
under a will or, where there is no will, as heirs of 
the intestate, they must, in most cases, pay to the 
province a tax, called a succession duty, which is gradu¬ 
ated according to the net value of the property of the de¬ 
ceased, the value of the property of the deceased, the value 
of the property taken under the will, (in Alberta; the 
place of residence of the beneficiary, i.e., whether within 
or without the province) and the nearness of his or her 
relationship to the deceased. 

While the Succession Duty Acts in the Western provin¬ 
ces differ from each other in minor details the provisions 
of the Alberta Act are substantially the same as those in 
force in the other provinces. Under it no succession duty 
is payable unless the net value of the property of the de¬ 
ceased exceeds $5,000 (in Manitoba, $4,000) and where 
such net value does not exceed $25,000 no duty is payable 
by a resident of the province who is the husband, wife, 
child, son-in-law, daughter-in-law, father, mother, grand¬ 
father or grand-mother of the deceased. Gifts of property 
made by the deceased in contemplation of his death are to 
be taken into account in computing the net value of his 
property. Where the property of the deceased exceeds 
$25,000 and is less than $100,000 the duty payable by any 
beneficiary of the class mentioned above (husband, wife, 
etc.) is one and one half per cent, of the value of the prop¬ 
erty taken, if such beneficiary is a resident of the province, 
if not a resident of the province the percentage is two per 
cent., provided that any such person who takes more than 
$50,000 worth must pay six per cent., whether he lives 
within the province or outside it. Relatives of the class 
mentioned who live outside the province must pay one per 
cent, even where the property of the deceased is worth 
between $5,000 and $25,000. Brothers and sisters of the 
deceased and other relatives other than those first men¬ 
tioned must on estates of five to twenty-five thousand pay 
five per cent, on their share, on estates between twenty- 
five and one hundred thousand, six per cent., provided that 
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if the share be more than $50,000 the percentage increases 
to seven and one half. All persons other than the two 
classes of relatives mentioned must pay ten per cent, on 
their shares of estates between five and twenty-five thous¬ 
and, and larger percentages where the estate is worth 
more. Larger percentages are provided for in all cases 
of larger estates than those mentioned. Thus on an es¬ 
tate of $1,000,000 a child or wife must, even if resident in 
the province, pay nine per cent, of his or her share, and 
any beneficiary who is not related to the deceased must 
pay fifteen per cent. 

No letters of probate or administration can be obtain¬ 
ed until succession duties are paid to the Provincial Treas¬ 
urer or a satisfactory bond is given him to secure the pay¬ 
ment thereof. Unless the duties are paid within six 
months (in Saskatchewan, eighteen months) of the death 
of the deceased interest will be charged thereon, and the 
person liable may be sued for the duty. 


AFFIDAVITS AND DECLARATIONS 


Affidavits. 


A N affidavit is a sworn statement in writing in Judic¬ 
ial and extra-judicial matters made by one or more 
persons called the deponent or deponents before a 
notary public, a commissioner for taking oaths, a Judge, or 
justice of the peace, or other person so authorized. The 
affidavit is headed in the cause or matter in which it is 
used and the statements contained in it are divided into 
separate numbered paragraphs. The affidavit must be in 
the first person and the person or persons making same 
must swear as to the truth of the statements contained 
therein before the officer taking the oath. The deponent 
may usually state facts in the affidavit which he does not 
know of his own knowledge but upon information and 
belief. 


The closing part of an affidavit in which the place and 
date of the swearing of the affidavit are referred to is 
called the Jurat. 
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Any alterations in the affidavit, words written be¬ 
tween lines or erasures, must be initialed before the officer 
taking the affidavit at the time of the swearing of the 
affidavit. 

Any affidavits to be used outside the province in 
which they are sworn must be made before a Notary 
Public in the province in which they are sworn. 

Statutory Declarations. 

In all matters not before a court or not to be used 
in court proceedings, where it is desired to have certain 
facts verified, what is known as a statutory declaration is 
used. Such statutory declarations are similar in form to 
affidavits but instead of the person making the declaration 
stating that they are making the same on oath they say 
that they “do solemnly declare” that the facts of the mat¬ 
ter are as follows, etc. 

Such declarations are made before the same officers 
who take affidavits and the same rules as to paragraphing 
and alterations, etc., apply as in the case of affidavits. 

False Statements in Affidavits, and Statutory Declarations. 

Any person swearing any affidavit or making any 
Statutory Declaration knowing the facts stated therein to 
be false or incorrect is guilty of the crime of perjury and 
is liable, if found guilty, to serve a term of imprisonment 
of 14 years. 

Forms. 

Simple forms of affidavits and Statutory Declarations 
may be obtained from a stationer. 
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Who Are Agents. 


C ORPORATIONS and other companies not being 
living natural persons act only through natural per¬ 
sons. Persons in business as individuals or as 
partnerships could transact only a very small amount of 
business if they had to do every act connected with their 
business transactions themselves and could not authorize 
other persons to act for them. For this reason the law 
permits individuals, partnerships and companies, munici¬ 
pal corporations and any other properly organized body 
recognized by the law to enter into binding transactions 
through persons styled agents. The person, whether 
individual, partnership or company, for whom such agent 
acts, is called in law the Principal. 


Who May Be Agents. 

Any person of sound mind may be an agent. This 
includes infants, i.e., persons under 21 years of age. 


Who May Be Principals And Appoint Agents. 

Only persons who may enter into contracts can ap¬ 
point agents (See Contracts and Agreements). 


How Agents are Appointed. 

(a) Under Seal. 

Where the principal wishes the agent to contract for 
him under seal, i.e., to sign and execute for the principal 
agreements under seal, such agent must be appointed by 
a special appointment under seal, called a Power of Attor¬ 
ney (See chapter on Land Titles for Power of Attor¬ 
ney to deal with land). 


(b) By Writing. 

All other agents are appointed either by an agreement 
entered into between the principal and agent either in 
writing or by word of mouth or by the principal allowing 
another to act for him as agent. It is always very much 
more satisfactory to have the agency agreement in writ¬ 
ing. In Alberta no agent can enforce any commission for 
the sale of land unless the agreement to pay the commis¬ 
sion is in writing signed by the principal. 



24 


WESTERN CANADA LAW 


Although a principal may not directly authorize an¬ 
other to act for him as agent, nevertheless, if he by his 
words or acts leads others to believe that a certain person 
is his agent, or if he ratifies what some person has done 
pretending to act for him the principal will be held bound 
although he may not have authorized the agent to do 
such acts in the first place. 

What Acts May be Done by Agents. 

An agent may be authorized to perform any act or 
enter into any transaction which the principal himself can 
do, except that no person can delegate another to do an 
act or duty which the principal himself must do personally. 
No agent can do what the principal cannot do. 

Classes of Agents. 

(a) General Agents. i 

Are those who have authority to do any acts for an¬ 
other in the usual course of the business in which the prin¬ 
cipal is engaged, for instance, one partner is the general 
agent for the other partners for any act done by him in 
the usual course of the Partnership business. Other gen¬ 
eral agents are the managers of a business, firm, etc., or in 
fact any agency in which the agent has a general authority 
to act in all matters connected with the business. 

(b) Special Agents. 

These are agents who have authority to act for the 
principal in some particular transaction, as the sale of a 
house, farm, threshing outfit, etc. These have authority 
and can bind their principals only for acts done in connec¬ 
tion with that particular transaction. 

Authority of Different Kinds of Agents. 

(a) Factors. 

These are agents who do not buy goods outright but 
are entrusted with them for sale, such as implement 
agents, farm machinery and threshing machine agents, 
automobile agents, etc. Such agents have authority to 
sell the goods in their own name upon such terms as to 
credit, etc., as they see fit, to warrant such goods and to 
receive payment for the goods in cash, but not unless 
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otherwise authorized in goods. They have not unless 
specially authorized authority to appoint sub-agents or to 
exchange goods or mortgage or pledge the goods in their 
charge. 

(b) Brokers. 

These are agents who buy and sell and negotiate 
agreements to buy and sell goods, shares in companies and 
debentures, etc., which goods, etc., they do not themselves 
handle, such as stock brokers, real estate brokers, etc. 

Brokers have authority to sign written agreements 
for their principals, arrange the terms of payment of a 
transaction and receive payment in cash for the principal. 

Brokers have no authority, unless the principal spec¬ 
ially gives it, to contract for the principal in their own 
name, to cancel the principal’s contracts, to appoint sub¬ 
agents, to sell shares in companies on credit or to receive 
payment in anything but cash. 

(c) Auctioneers. 

Are agents who sell goods by public auction. They 
have authority to sign a contract for the principal, binding 
him. For instance, when selling land or goods the auc¬ 
tioneer upon bringing down the hammer makes a memor¬ 
andum of the sale to the bidder. Such memorandum 
binds both seller and buyer, because the auctioneer is real¬ 
ly acting as agent for both. 

Auctioneers have no authority, unless specially auth¬ 
orized by the principal, to cancel a sale made or to war¬ 
rant the goods sold or to take a note in payment or to sign 
the vendor’s name to any contract except the contract for 
sale or to sell by private sale or to deliver goods without 
payment. 

(d) Solicitors (Lawyers). 

Have authority to receive payment of a debt for which 
they were instructed to sue, to receive payment in respect 
of any agreement between the lawyer’s client and another, 
to settle actions entrusted to them, to enter into an agree¬ 
ment in reference to the suit or to settle an action after 
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judgment. Solicitors have no authority, until authorized 
by the client, to commence a suit or to receive the price of 
property sold unless the deed is produced, or to take spec¬ 
ial journeys on behalf of the client. 

Sub-Agents. 

An agent cannot employ a sub-agent to do the acts 
his principal has instructed him to do, unless the principal 
expressly permits the agent to employ a sub-agent or it is 
understood that sub-agents are to be appointed or the 
agent can do the work required of him only through a 
sub-agent. Where an agent employs a sub-agent without 
the principal’s express or implied authority, the principal 
is not liable for the sub-agent’s acts. 

Whether the sub-agent is or is not appointed by the 
authority of the principal, the principal does not become 
liable to the sub-agent for commissions unless the princi¬ 
pal expressly agrees to become so liable. 

Duties of Agents. 

(a) Honesty, etc. 

The agent must obey the principal’s instructions, act 
in good faith and in his employer’s best interests. 

(b) Accounts. 

The agent must keep his own, his principal’s and 
other people’s accounts separate and account and pay over 
to his principal moneys he receives of the principal. 

(c) Care, Skill, etc. 

The agent must use such care, skill and diligence in 
his principal’s affairs as he would in his own personal 
affairs. 

(d) Duty to Disclose Personal Interests and Account For All Profits 

He Himself Makes. 

Where in any transaction which the agent enters into 
for his principal, the agent has some personal interest in 
addition to the commission, etc. the principal pays him, 
he must disclose all the facts of his personal interest and if 
he makes any personal profit on the transaction, the prin¬ 
cipal may recover it from him or cancel the transaction. 
For instance, if the agent pretends another person is sel- 
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ling to the principal when he is himself the seller, the prin¬ 
cipal is not bound by the transaction, and if the agent 
makes a special profit on such a sale the principal can re¬ 
cover it back from him. In any transaction with his prin¬ 
cipal, the agent must disclose all the facts he knows about 
the transaction. 

(e) Using Information. 

An agent must not use the information he acquires 
as agent to the detriment of his principal. 

Liabilities of Agents to Principals. 

(a) In Respect of Contracts Entered Into for Principal. 

Unless an agent acts for a principal whose name he 
does not disclose to the person with whom he enters into 
the contract, or pretends to act for himself although acting 
for a principal, he is not himself liable on transactions into 
which he enters, that is, where he transacts business for a 
principal and the person with whom he contracts knows 
he is only an agent for the person named as principal, the 
agent incurs no personal liability at all. 

(b) In Respect of Loss Suffered by the Principal Through His Acts. 

The agent will only be liable when he causes loss to 

his principal where the loss is caused by the agent’s im¬ 
prudence, carelessness or wilful disobedience of instruc¬ 
tions or failure to do his duty. He will not be liable where 
he has exercised care and has followed his principal’s in¬ 
structions to the best of his ability. In any case he will 
only be liable for the actual loss suffered by the principal 
arising from his acts. 

(c) In Respect of Bribes. 

An agent who accepts a bribe to act contrary to his 
course of duty is liable to pay the bribe to his principal 
with interest, to pay the principal any loss suffered by 
reason of such bribe, to forfeit his commission and to be 
dismissed from service. The person bribing is liable with 
the agent for loss and to have his contract set aside. 

(d) In Respect of Sub-Agents. 

An agent is liable to his principal for all moneys re¬ 
ceived by sub-agents appointed by the agent and for all 
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damage caused to the principal by the acts of the sub¬ 
agents. 

Rights of Agents. 

(a) Remuneration. 

The principal is liable to pay the agent the remun¬ 
eration agreed upon in the agency agreement. Where no 
particular remuneration is agreed upon, the agent should 
receive a reasonable reward. 

(b) Commission. 

Where the services of the agent are to be paid for by 
a commission based upon the price of the article bought 
or sold, he is only entitled to the commission where he 
does all he was required to do by the contract between 
himself and his principal, and the sale or purchase is a 
result of what he does. Even though the transaction af¬ 
terwards falls through, throiigh no fault of the agent, and 
the principal acquires no benefit, the agent is still entitled 
to his commission, if he does all he is expected to do, and 
he is so entitled even though the transaction is completed 
and closed by another person. Where the principal 
wrongfully refuses to complete the transaction the agent 
is entitled to receive from the principal an amount of 
money equivalent to the commission he would have earned 
had the transaction gone through. 

(c) An Agent Has No Right to Remuneration or Commission in the 

Following Cases. 

(a) Where the agent was not authorized to act. 

(b) Where .the transaction in respect of which the 
commissiopTsWarned is unlawful, such as a wagering or 
lottepy^fransaction. 

(c) Where the agent makes a secret profit or earns 
some benefit unknown to his principal. 

(d) Where the agent disobeys instructions or fails 
to perform his duty. 

(e) Where through the neglect or carelessness of 
the agent the principal derives no benefit from the trans¬ 
action. 
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(d) Losses and Expenses. 

An agent has a right to be re-imbursed his expenses 
and losses incurred by him in connection with his duties as 
agent, but he has no right to recover such losses and ex¬ 
penses in cases where he has no right to commission. 

(e) Lien. 

In certain cases, viz; where the agent holds goods in 
the principal’s right and no other person has a right to 
the goods so held by the agent, the agent may generally 
hold the goods for payment of his commission, expenses, 
etc. 


How Far Agent Binds His Principal. 

(a) Where Principal Bound, 

The principal is bound by all acts of the agent which 
the agent does in the usual course of the business the agent 
is employed to transact even though the agent acted be¬ 
yond his authority, so long as the person he deals with 
does not know he has no authority. 

(b) Principal Not Bound. 

The principal is not bound, where the agent acts out¬ 
side of the usual course of the business in which he is em¬ 
ployed, unless the principal authorized such act, or acts 
without authority and the person dealing with him knows 
he has no authority. 

(c) Agent Disposing of Goods, etc. 

Where goods held by an agent or bills or notes in his 
possession are sold or mortgaged or pledged or otherwise 
disposed of by the agent the person receiving such goods 
or advancing money on them by way of mortgage acquires 
a good title unless he knows the agent had no authority 
from his principal to dispose of the goods. 

(d) Agent Signing Notes, etc. 

The principal is only liable for notes made by the 
agent on his behalf or bills accepted where the bill of 
exchange is drawn on the principal and accepted by the 
agent, or where the note is signed on his behalf. 
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(e) Agent Contracting as Principal. 

Where the agent contracts with another person as 
though, he, the agent, were the real principal, or although 
he advises the other person that he is an agent of a prin¬ 
cipal but does not disclose the real principal’s name, both 
principal and agent are liable. But where the person 
dealt with knows who the principal is but gives credit to 
the agent, the agent only is liable. 

(f) Fraud, etc., of Agent. 

A principal and agent are bound by all fraudulent 
representations and other false statements made with or 
without the intent to defraud by the agent in the course 
of the business in which he is employed, even though such 
fraudulent statements were not authorized by the prin¬ 
cipal. 

(g) Payments Made to Agents,. 

Persons paying agents in respect of debts due the 
principal do so at their peril as such payments do not 
discharge a debt due by such persons to the principal 
unless such person has been led to believe that the agent 
is the real principal or that the agent has been authorized 
by the principal to receive payment. 

(h) Agents’ Wrongs. 

The principal is liable to all persons suffering loss by 
the wrongful or negligent acts of the agent done in the 
course of the business in which the agent is employed, even 
though the agent was not authorized to do such acts by 
the principal. The agent is also liable in respect of such 
losses. 

(i) Money, etc., Received. 

The principal and agent are both liable to persons 
who deliver to the agent money or goods in the course of 
the business in which the agent is employed, if such goods, 
etc., are misapplied. 

(j) Notice to Agent. 

Where the principal is required to be notified of some 
fact notice to the agent is good notice to the principal. 
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How Far Agent Himself Liable. 

(a) When Agent Not Liable. 

When an agent contracts merely as an agent for a 
principal who is named in the contract, the agent is not 
liable where he does not bind himself personally. 

(b) When Agent Liable. 

The agent is liable when although he contracts as 
agent he binds himself personally or when he contracts as 
agent for a principal whom he does not name, or when al¬ 
though he acts on behalf of a principal he contracts as 
though he were the real principal. He is also liable on 
any contract under seal, even though he contracts only 
as an agent. He is also liable when he contracts without 
any authority from a principal or no principal exists. 

(c) Liability on Bills, Notes, etc. 

The agent is liable on bills drawn on him and signed 
by him or on notes signed by him personally, but is not 
liable on bills drawn on the principal, although signed by 
him, or notes signed by him as agent of the principal. 

(d) Holding Himself Out as Agent. 

Where a person having no authority to act holds him¬ 
self out as an agent, such person is liable to any person 
suffering damage by reason of his being so induced to en¬ 
ter into a contract. 

(e) To Sue on Contracts. 

An agent has a right to sue on all contracts on which 
he is personally liable. 

(f) Wrongful Acts. 

An agent is personally liable for all losses he causes 
to persons through his carelessness, neglect or wrongdo¬ 
ing and for all misstatements of fact made by him unless 
he believed such false statements were true. He is not 
liable for wrongful acts or losses caused by sub-agents 
unless he authorized them. 

Termination of Agency. 

An agency is terminated as follows: 

(a) If it is given for a particular transaction, by the 
completion of that transaction. 
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(b) If given for a limited period, by the expiration 
of that period. 

(c) By the agency becoming unlawful. 

(d) By principal and agent agreeing to terminate, 
the agency. 

(e) By the death, lunacy or insolvency of the prin¬ 
cipal or agent. 

(f) By the principal or agent notifying the other 
that the agency is revoked. 

Where the agency’s agreement is under seal, or 
the agency is for the purpose of securing some interest to 
the agent, or where the agent gives value for the .agency 
or incurs any expense or liability under the agency or 
becomes liable to other persons on contracts on behalf 
of the principal the agency cannot be terminated while 
the agent has not received the consideration he is entitled 
to or while the agent continues liable on obligations en¬ 
tered into by him on behalf of the principal. 


ANIMALS 

F OR a more complete discussion of the laws relating 
to Domestic Animals see the chapter on Live Stock 
Laws and for those relating to Wild Animals see the 
chapter on Game Laws. 

(a) Domestic Animals are all animals which by 
habit or training live in association with man, as cattle, 
horses, sheep, dogs, etc. 

(b) Wild Animals are those not domesticated, as 
deer, foxes, rabbits, etc. 

Property in Animals. 

(1) Sale and Ownership of Domestic Animals. 

These are owned, bought and sold and transferred as 
are any other chattels or goods. Manitoba has, however, 
a special law governing the purchase of cows and heifers 
by settlers. 
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(2) Ownership of Wild Animals. 

Such animals in their wild state and not tamed or held 
by any person in any way are not the property of any one. 
But when caught and tamed or held in any way they are 
the property of the person so holding them until they 
break away and live in and follow their natural haunts 
when they cease to be the property of such person. The 
owner of land has a property in the young of wild animals, 
birds and fowls before they are old enough to run or fly 
away. Also animals killed on any person’s land belong to 
the proprietor of the land whether killed by himself or 
his agents or any one else. 


ARBITRATION 

Introductory. 

I NSTEAD of taking their differences before a court of 
law parties often agree to settle present or future dif¬ 
ferences or disputes by referring the matter in dispute 
to an arbitrator or arbitrators who hear the matter in 
much the same way as a case is tried in court and make a 
finding called an award which is binding upon all parties. 
What Matters May be Referred to Arbitration. 

Practically all matters which the parties can settle 
between themselves can be arbitrated. But arbitrators 
cannot decide a point of law or make a finding as to 
whether or not, for example, a marriage contract is legal 
or valid. These matters the parties could not settle be¬ 
tween themselves. But all disputes as to moneys due un¬ 
der contracts or debts, damages for non-performing of 
contracts or for wrongs or the construction of line fences 
ana boundaries, damages payable by railways for lands 
injured or compensation for land taken, etc., may be re¬ 
ferred to arbitration. 

How Matters are Referred to Arbitration. 

(a) By Agreement. 

A matter now in dispute or which the parties to some 
contract consider may in the future be in dispute may be 


3—W.C.L. 



34 


WESTERN CANADA LAW 


referred to arbitration by an agreement to that effect. 
Such an agreement is called a submission. Any person 
who may contract may be a party to such a submission 
(see Contract). The submission agreement is binding 
on the parties making it and their assigns. Such agree¬ 
ment to submit must be in writing and be executed by the 
persons making it. 

(b) By Order of Court. 

Sometimes questions brought before the courts in¬ 
volve lengthy investigation, or are wholly matters of ac¬ 
count. These and similar matters are frequently referred 
by the court to an arbitrator or referee to try out and 
thereafter make an award as in other arbitrations. 

(c) By Act of Parliament. 

Certain acts of Parliament require that certain mat¬ 
ters must be settled by arbitration, for example, the Rail¬ 
way Acts of the Dominion and the Provinces require that 
the amount payable to land owners for lands taken by the 
railways and damage to the adjoining lands be settled by 
arbitration. Similarly, disputes as to amounts payable 
by fire insurance companies upon losses must first be re¬ 
ferred to arbitration for settlement. 

Effect of Arbitration Agreement. 

Where parties have agreed to arbitrate neither one 
may enter or carry on an action at law respecting the dis¬ 
pute. If they do so their action will be stayed until the 
arbitration is completed. 

What Agreement Contains. 

The agreement to arbitrate should be prepared by a 
solicitor. It contains a recital of the matters in dispute, 
that such matters are referred to the arbitration of certain 
named person or persons as arbitrators, provisions for ap¬ 
pointing new arbitrators, that the parties agree to abide 
by the arbitrators’ award and not to bring any action upon 
the matter in dispute. The agreement should also pro¬ 
vide that the arbitration is upon the terms and conditions 
contained in the arbitration Act of the province in which 
the arbitration is to take place. These acts contain pro- 
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visions which are declared to be a part of the agreement 
unless some other provision is made in the agreement. 
These provisions provide that unless the agreement other¬ 
wise stipulates there shall only be one arbitrator, called 
a sole arbitrator and when two arbitrators are appoint¬ 
ed the Acts provide for the method of appointing a third 
called the umpire. The Acts also provide for the time and 
manner in which the arbitrators shall make their award, 
the examination of witnesses, production of papers, etc. 

Arbitrators. 

The parties may appoint whomever they please as ar¬ 
bitrator. Where the agreement does not otherwise pro¬ 
vide, the reference is to be before a single or sole arbitrator. 
Where, the agreement provides for three arbitrators one 
is appointed by each part}', and the third called the umpire 
by the parties or by the two arbitrators appointed or if they 
fail to so appoint the third arbitrator the court may do so. 
Vacancies are filled either by another appointed by the 
parties or if they fail to do so by the court. The court 
may remove the arbitrators for misconduct. 

Conduct of Arbitration. 

The arbitrators appointed in the agreement, after con¬ 
sulting the convenience of the parties whose matter is in 
dispute, fix a time and place for the arbitration and notify 
both parties. If one party does not attend at the arbitra¬ 
tion after due notice, the arbitrators may proceed with the 
arbitration. In all other cases both parties must be pres¬ 
ent at the arbitration. The parties to the dispute may 
either handle their own case or employ a solicitor to 
handle it for them. Witnesses, if any, are called by the 
parties to the dispute and their evidence given before the 
arbitrators, and documents are produced and made part 
of the case, in practically the same way as in urciinary 
cases in court, the arbitrators having the same powers as 
the judge to call witnesses, adjourn the hearing, etc. The 
third arbitrator is called to give a decision only on matters 
upon which the two arbitrators do not agree. 
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Award. 

Whatever decision the arbitrators arrive at is set out 
and contained in a document called the award. The award 
is usually equivalent to a judgment of a court and both 
parties to the arbitration are bound by it in the same way 
as by a judgment. A time may be fixed within which 
the arbitrators must make their award but usually this is 
not the case. The award should deal with and settle all 
matters in dispute. 

Costs, etc. 

The costs of the arbitration including remunerations 
of arbitrators are fixed by the arbitration acts of each 
province. 

Enforcing Award. 

If the party against whop the award is made refuses 
to comply with it by paying the amount directed to be 
paid or doing what is required to be done, the party in 
whose favour the award is made may enforce the same 
by an action in the court. 

Setting Aside or Varying the Award. 

If either party is dissatisfied with the award he may 
apply to the court to have it set aside or referred back to 
the arbitrators for further consideration. 


ASSIGNMENTS FOR THE BENEFIT OF CRED¬ 
ITORS AND FRAUDULENT ASSIGNMENTS 

ASSIGNMENTS FOR THE BENEFIT OF CREDITORS 
Bankruptcy. 

B ANKRUPTCY law is one whereby a debtor who is 
unable to pay his debts in full has his estate and busi¬ 
ness wound up by special proceedings, known as 
Proceedings in Bankruptcy, being thereupon declared a 
bankrupt and being completely discharged from his debts. 
In Canada there is no Bankruptcy law. Such a law can be 
passed only by the Parliament of Canada and not by the 
Provinces. 
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Assignments. 

No Canadian Bankruptcy law having been passed, 
each Province has passed statutes dealing with voluntary 
assignments for the benefit of creditors, providing a meth¬ 
od of winding-up a business carried on by an individual 
or a partnership in any case where either the person carry¬ 
ing on the business is insolvent or where for any other 
reason it is desirable that the creditors should share rate- 
ably. 

. The winding-up, liquidation or administration of the 
business assigned is carried on by a special officer appoint¬ 
ed for that purpose, called the Assignee. It is his duty 
to call in, sell and dispose of all assets of the firm and pay 
the same over to the creditors in the proportions to which 
they are entitled. 

, Whenever the assignee does not realize out of the 
business sufficient to meet the creditors’ claims, as is gen¬ 
erally the case, creditors receive only a proportion of their 
claims. The insolvent individual or partnership is still 
liable to' creditors for the proportion of the creditors’ 
claims still unpaid, unless the creditors completely dis¬ 
charge the debtor who assigns. Such debts may of course 
become outlawed when the limitation time has run within 
which such debts must be sued on. (See Limitation of 
Actions.) 

The following provisions respecting Assignments for 
the benefit of Creditors apply, except where otherwise 
mentioned, to the four Western Provinces. The debtor 
making the assignment will be referred to throughout as 
the debtor. 

Official Assignees. 

In each Province Official Assignees are appointed by 
the respective Provincial Governments, to whom all as¬ 
signments for the benefit of creditors must be made, being 
void if made to any other person. In Manitoba the major¬ 
ity in number and value of claims of creditors may appoint 
another assignee. In Alberta a Judge upon application 
may remove the Official Assignee and appoint a new As- 
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signce. In British Columbia an assignment may be made 
to any person as assignee, but at the first meeting of cred¬ 
itors after the assignment, the creditors may by resolution 
appoint a new assignee, or any Judge may upon applica¬ 
tion made by a creditor, dismiss the assignee appointed 
and appoint a new assignee. 

Assignment is Voluntary. 

The assignment must always be voluntary, that is it 
must be the free will act of the debtor. Creditors cannot 
legally compel a debtor to make an assignment, as they 
can in countries where there is a Bankruptcy Law. But 
once the debtor notifies or communicates to any creditors 
his intention of making an assignment, he cannot recall it 
and can be forced by the creditors to make such an assign¬ 
ment. 

Partners. 

One partner cannot compel the firm to assign. A11 
partners must consent to such an assignment. 

Companies. 

Limited companies may make an assignment for the 
benefit of creditors upon obtaining the consent of the 
shareholders at a shareholders’ meeting (See chapter on 
Companies). 

Good Faith. 

The assignment must be made in accordance with the 
provisions of the Acts of the Province in which the assign¬ 
ment takes place. Any attempt to prefer any particular 
creditor, or to give a benefit to the person making it is void 
as a fraudulent assignment. 

Form of Assignment. 

The assignment must be in writing and executed as 
other documents are executed. The debtor’s property 
assigned should be described as follows: “All my personal 
property and all my real estate, credits and effects, which 
may be seized and sold under execution.” 
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Registration. 

A duplicate copy of the assignment, must within ten 
days (In British Columbia twenty-one days) of the date of 
execution be registered in the office where Chattel Mort¬ 
gages are registered in the Judicial District where the 
debtor lives, or, if he is not a resident of the Province, in 
such office of the Judicial District where the goods are 
situated, another copy must also be registered within ten 
days of execution in the Land Titles Office of the Land 
Registration District in which the debtor’s lands, if he has 
any, are situated. In British Columbia a copy of the as¬ 
signment is registered in the Land Registry Office of the 
district in which the debtor’s lands are situated. 

Publication of Notice. 

A notice of the assignment must be published at least 
once in the Provincial Gazette and at least twice In a news¬ 
paper published in the Judicial District in which the goods 
are situated. Very heavy penalties may be incurred for 
omission either to register the assignment as provided or 
to publish the notice. 

Creditors Garnisheeing, etc. 

Creditors who have garnisheed moneys of the debtor 
prior to the making of the assignment, or who have seized 
and sold under execution goods of the debtor prior to the 
assignment are only entitled to hold the moneys realized 
if such moneys have been actually received by them, other¬ 
wise the assignee is entitled to the moneys garnisheed or 
the goods seized but the creditor so garnisheeing or seiz¬ 
ing has a first claim for his costs. 

What Assignment Includes. 

The effect of the assignment is to transfer to the as¬ 
signee all property including real estate, goods, money in 
bank, shares of stock, etc., of the debtor wherever situated. 
In British Columbia payments made by the debtor, except 
for wages, rent, taxes or water rates, wdthin ten days be¬ 
fore the assignment are void. 

Exemptions. 

The debtor may hold back all exemptions to which 
he is entitled at law (See Exemptions from seizure for 
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Debt) or may allow the exemptions to be sold and claim 
the proceeds of the exemptions, but unless at the time of 
the assignment he makes claim to the exemptions, he is 
probably not afterwards entitled to claim any exemptions. 

Meetings of Creditors. 

(a) First Meeting. 

The Official Assignee must within five days of the 
date of the assignment call a meeting of all the creditors 
of the debtor by sending by registered mail to each cred¬ 
itor a notice calling the meeting, which must be held with¬ 
in 12 days, in British Columbia 14 days, of the mailing of 
the notice at the place of meeting stated in the notice. 
The notice must also be published in the Gazette. The 
meeting is called to appoint inspectors and consider means 
of disposing of the estate. 

(b) Other Meetings. 

A majority of creditors who have duly proved claims 
of $100 or upwards may compel the assignee to call a meet¬ 
ing of the creditors. The assignee must, within two days 
of the demand by creditors for the meeting, send out 
notices similar to the above mentioned notice, calling a 
meeting to be held twelve days after the sending out of 
the notice. A heavy penalty is payable by the assignee 
for failure to call such a meeting. If a sufficient number 
of creditors do not attend a meeting, directions may be 
given by a Judge as to the disposal of the debtor’s estate. 

(c) Creditors’ Votes. 

Creditors are entitled to vote as follows. 

(Alberta, Saskatchewan and Manitoba) 


For claims of $100 up to $ 200. 1 Vote 

“ “ “ 200 “ 500 2 " 

" “ “ 500 “ 1000 3 “ 

Every additional $1,000 ... 1 “ 
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(British Columbia) 


For claims of $ 25 up to $ 100. 1 Vote 

“ “ “ 100 “ 300 2 “ 

" “ " 300 “ 600 3 “ 

“ “ “ 600 “ 1000 4 “ 

Every additional $1,000 . L “ 


Creditors’ Claims. 

(a) Filing Claims. 

All creditors must within a reasonable time after re¬ 
ceiving notice of the assignment and the address of the 
assignee, file with the assignee particulars of their claims, 
verified by a statutory declaration. If not so filed the 
assignee may, on three days’ notice to the creditors, apply 
to the Judge to fix a time within which the creditors must 
file their claims. Upon their failing to do so their claims 
are barred. 

(b) Claims Not Due. 

May be proved but interest not earned will be de¬ 
ducted. ' 

(c) Set Off. 

The assignee may set off against any creditor’s claim 
any other proper claim the debtor has against the creditor. 

(d) Partnership Debts. 

Where an assignment is made by a partnership, debts 
due by the firm are satisfied first out of partnership prop¬ 
erty, and personal debts of partners first out of the part¬ 
ner’s private property, and only when either of these fail 
can the assignee resort to the property of the partner or 
firm as the case may be. 

(e) Wages. 

Employees of the debtor are entitled to wages or sal¬ 
ary for a period not exceeding three months actually 
earned by them prior to the assignment, before other cred¬ 
itors are paid. Wages for over that amount rank to the 
extent of the excess over three months on the same basis 
as other claims. In Alberta wages are payable within one 
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month after assignment if there are sufficient funds on 
hand. 

Assignee's Fees. 

These are fixed by the creditors after the first divi¬ 
dend sheet has been prepared, and if not so fixed the assig¬ 
nee may deduct from the last dividend sheet an amount 
not exceeding five per cent. Inspectors may receive a 
fee not in any case to exceed $25.00. 

Secured Creditors. 

All creditors are required to state in their claims filed 
whether or not they hold any security for their claims. 
Such security may be notes or other commercial paper 
assigned by the debtor to the creditor as collateral secur¬ 
ity, or a Chattel Mortgage, Land Mortgage, Lien Note, 
etc. In any case a creditor holding such security is bound 
to pursue one of the following courses: 

(a) He may assign over to the assignee the security 
if the assignee so desires at the value the creditor places 
upon it plus an additional 10 per cent of such value. The 
balance, if any, is paid in the course of the liquidation. 
He may then send in his claim for the difference between 
the amount the assignee pays him for his security and the 
amount the debtor owes him, and will rank as an ordinary 
creditor for that amount. 

(b) He may retain his security putting a value on 
it and send in his claim for the difference between the 
value so placed on his security and the amount the debtor 
owes him. He will receive from the debtor’s estate his 
proportionate share to that extent. If the secured cred¬ 
itor does not value his security he may be required by a 
Judge either to do so within a certain time or not share 
in the estate. 

Assignee Contesting Creditors’ Claim. 

If the assignee disputes the creditor’s claim, he is re¬ 
quired to notify the creditor to that effect and the creditor 
must within a certain time thereafter commence action for 
his claim against the assignee. It may happen that the 
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assignee is satisfied with the claim, but the debtor is not. 
In such a case a Judge decides whether or not the creditor 
will have to bring an action. 

Dividends. 

As large a dividend as possible must be paid to cred¬ 
itors within six months after the assignment, and at the 
end of every six months thereafter, or at such shorter 
lime as may be required by the inspectors. The assignee 
must first by letter send out a notice of the dividend to all 
creditors and enclose a statement of receipts and disburse¬ 
ments together with a copy of the dividend sheet and eight 
days thereafter pay to all creditors the dividend. 

Payment of Claims. 

After all the assets of the debtor have been realized 
upon the proceeds are distributed as follows: 

(1) Rent and taxes if the debtor’s goods have been 
seized under distress. In Alberta the landlord cannot dis¬ 
train afte'r the goods have become vested in the assignee, 
but he has a preferential claim for arrears of rent but not 
for an amount exceeding six months’ rent where the lease 
is for one year or more and for a smaller amount where the 
lease is for a shorter term or at will. 

(2) Three months wages or salary of employees as 
above mentioned. 

(3) Costs of any creditor who had issued execution 
and seized goods of the debtor, or who had garnisheed 
moneys of the debtor. 

(4) All general creditors pro rata, i.e., share and 
share alike. 

No claims for damages are payable under an assign¬ 
ment except where the claimant had secured a Judgment. 
Claims must be for debt. 

Examination of Debtor. 

The debtor may be examined on oath concerning his 
affairs and matters connected with the business assigned. 
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FRAUDULENT AND PREFERENTIAL ASSIGNMENTS 

Assignments for the benefit of creditors are usually" 
made when a debtor is insolvent. This of course is not 
always the case. Assignments are sometimes made when 
the debtor is quite solvent; for the purpose of securing to 
each creditor an equal share of the debtor’s assets in pro¬ 
portion to their claims. 

There are other assignments of quite a different char¬ 
acter, the purpose of which is either to put certain property 
out of reach of existing creditors or to give one or more 
creditors a preference over other creditors by assigning 
to such preferred creditors an amount of property more 
than they could hope to receive in a distribution under an 
assignment for the benefit of creditors. Both of such 
assignments are illegal and void. 

Voluntary Conveyances (Gifts) 

Any conveyance, transfer or assignment of any prop¬ 
erty, lands, goods, by any person to another person in the 
way of a gift, i.e., without any value being given in. return, 
is invalid and void, if at the time such person so transfers 
his property he is either unable to pay all his debts in full, 
or the gift of such property does not leave him sufficient 
other property with which to pay his debts in full, and it 
makes no difference whether the person receiving the gift 
is a wife, mother, father, child or other relative of the giver 
or whether or not the receiver of the gift knew the giver 
was insolvent. Any such gifts are absolutely valid and 
good if the giver is still in a position to pay all of his debts 
in full after he has made the gift. 

Conveyance for Value. 

These conveyances stand on a different footing from 
gifts. So long as fair value is given for the property con¬ 
veyed, they are good. They are only invalid where they 
are of the class mentioned in the next paragraph or where 
the person to whom the property is conveyed for value is 
himself guilty of fraud, as well as the debtor, and knows 
when having the debtor’s property transferred to him that 
the debtor is unable to pay his debts and that the effect of 
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such conveyance of property will not leave the debtor suffi¬ 
cient to pay his debts. 

Preferences to Creditors. 

Conveyances and transfers of property, even for value, 
by insolvent persons to one or more of their creditors re¬ 
sulting in those particular creditors receiving a preference, 
that is more than they would receive in an equal distribu¬ 
tion of the debtor’s property among all of the creditors, 
are void and of no effect, provided the creditors commence 
an action to set aside such transfer or conveyance within 
60 days after such transfer, or such conveyances are made 
within 60 days before the debtor makes an assignment for 
the benefit of creditors. 

Sale to Creditors. 

Sales of property by an insolvent debtor to one or 
more of his creditors are valid if fair value is given by the 
creditor, or the creditor gives up to the debtor some valu¬ 
able security he holds, in short, such sale or transfer for 
value by persons in insolvent circumstances to creditors 
are good if the debtor is worth as much after the transfer 
as before the transfer. 

Recovering Property Fraudulently transferred. 

The assignee in an assignment for the benefit of cred¬ 
itors has an exclusive right to recover such property 
wrongfully transferred by the debtor. If he refuses, one 
of the creditors may do so and may follow the property 
transferred and recover it from the person to whom it was 
fraudulently transferred, or if the latter has sold it the 
assignee may recover the proceeds of such sale. 
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License. AUCTIONEERS 

Alberta. 


N O person may sell goods by public auction unless he 
obtains a license so to do from the Provincial Gov¬ 
ernment. The license fee is $25.00, the license 
expiring December 31st in each year. A person disobey¬ 
ing these provisions is liable to a penalty. 


Saskatchewan. 

An auctioneer must obtain a license from the Provin¬ 
cial Secretary. Three grades of licenses are issued; (a) a 
license good anywhere in Saskatchewan; (b) good any¬ 
where except in cities; (c) good anywhere except in cities 
and towns. The license fee is $50.00, $25.00 and $10.00 
respectively. Licenses expire on December 31st of each 
year. Municipalities may require a license in addition to 
such Provincial license. 

Only a licensed auctioneer may sell any kind of prop¬ 
erty by auction unless the property belongs to the Crown 
or is sold by a city or town or by order of a court. 


Manitoba and British Columbia. 

An auctioneer is not required to obtain a Provincial 
license but such licenses are granted by municipalities -in 
cities, towns, villages and rural municipalities. 


Authority of Auctioneers. 

(The following rules are derived from the common 
law and are in force in all the Provinces.) 

An auctioneer may be appointed by writing or word 
of mouth. He cannot employ any other auctioneer to 
act for himself. He cannot sell below the reserve price 
(if any). He is not authorized (unless expressly instruc¬ 
ted by the seller of the goods) to accept payment other¬ 
wise than in cash. He has no authority to make any war¬ 
ranty as to the goods except as expressly authorized by 
the seller. The auctioneer’s authority is at an end when 
the sale is over, but can be terminated by the seller of the 
goods at any time before the goods are finally knocked 
down, but not afterwards. He has authority from both 
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seller and purchaser to sign a contract which is binding on 
them both after the property is knocked down. 

Statements by Auctioneer. 

Statements made by an auctioneer concerning the ar¬ 
ticle sold are binding on the seller, unless the contract of 
sale is one which must be in writing (see chapter on Con¬ 
tracts as to what contracts must be in writing) and then 
only the terms in the written contract are binding. These 
terms are usually contained in a written document called 
the conditions of sale. If the auctioneer signs such con¬ 
tract for both parties, no other terms or conditions can 
be enforced by either party. The conditions of the sale 
are generally read or made public to the persons attending 
the auction. They are binding upon the seller, the auc¬ 
tioneer and the persons bidding. 

Bidding. 

Any person may recall his bid, or the seller of the 
property may withdraw it from sale at any time before 
the hammer falls. Where there is a reserve bid the prop¬ 
erty is not sold unless the highest bid is equal to or more 
than the reserve bid. 

Deposit. 

One of the usual conditions of sale is the payment of 
a deposit on the article purchased. The payment should 
be made to the auctioneer who has authority to receive 
it, and who must account therefor to the seller. 

Duties of Auctioneer. 

If the auctioneer fails to perform his duties as auction¬ 
eer and the owner of the goods suffers loss in consequence, 
he will be liable to such owner for all such loss. He must 
take proper care of the goods entrusted to him. He must 
not part with the goods until the purchaser has paid the 
price therefor. He must re-deliver all goods unsold after 
the sale to the seller. Whenever there is a sale he must 
make a binding contract for both parties. If he fails to 
do this he is liable to the party who loses thereby. He 
cannot himself purchase the seller’s goods unless the seller 
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consents to his doing so. He must account to the-seller 
for all goods and money coming into his hands belonging 
to the seller. 

Remuneration, 

The auctioneer’s remuneration is fixed by agreement 
with the seller. If the sale is called off by the seller before 
the property is sold he is entitled to his expenses and a 
reasonable fee. He has a lien or right to hold the seller’s 
goods until he is paid what is due him. He has a right 
to be indemnified for all expenses incurred by him as auc¬ 
tioneer. 

Auctioneers and Purchasers. 

An auctioneer incurs no liability to a purchaser unless 
he sells as owner of the goods or does not disclose the 
name of the real owner. He is liable to both seller and 
purchaser if they do not sign a contract binding both of 
them. 

Goods held by an auctioneer cannot be sold under a 
landlord’s distress for rent. 

Any dealing with goods by an auctioneer, such as 
selling them, loaning or mortgaging them, consuming 
them, etc., renders the auctioneer liable to the owner for 
the loss suffered by him. 


AUTOMOBILES, ETC. 

Sale and Purchase of. 


T HE law relating to the sale and purchase of auto¬ 
mobiles is part of the general law relating to the sale 
of goods. (See chapter on Sale of Goods.) 

The following regulations respecting the operation of 
all motor vehicles, such as autos, motor cycles, but not 
threshing engines and motor vehicles which run on rails, 
or bicycles, tricycles or other cycles propelled by muscular 
power, are contained in “Motor Vehicles Acts.” Copies 
may be obtained upon application to the Government 
Printer of each Province. The provisions are summar- 
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ized below. Some provisions in force in one or more 
provinces are not to be found in the others. 

Registration. 

Alberta. 

Before an automobile or motor cycle, called hereafter 
“car”, may be operated on a highway, it must be registered 
at the office of the Provincial Secretary. This is accom¬ 
plished by filing with the Provincial Secretary a statement 
containing the owner’s name and address, a brief descrip¬ 
tion of the car, including the name of the maker, factory 
number, style of vehicle and the character and amount of 
motor power. With this statement must be paid such 
fees as are fixed from time to time. Thereupon a certifi¬ 
cate of registration of the car is issued to the owner, to¬ 
gether with two number plates containing the registered 
number of the car. $1.00 is charged for each number 
plate. The certificate expires and must be renewed on 
January 1st of each year, and the certificate may be can¬ 
celled if the provisions of the Act are broken or for other 
just cause. 

Manitoba. 

Motor cars are under the control of the municipal 
commissioner who acts in the same capacity as the Prov¬ 
incial Secretary in Alberta and Saskatchewan. 

All cars operated on public roads, streets, etc., must be 
registered. The municipal commissioner supplies forms 
upon which application is made. Fees are $5.00 for motor 
car, $2.00 for motor cycles and $2.00 for motor car if 
application made between October 1st and May 1st. A 
certificate of registration is then issued and must there¬ 
after be carried in some conspicuous position on the car. 
Two number plates are also issued, which must be earned 
and displayed as required in Alberta, see below. 

Certificates expire and must be renewed every year 
on April 1st. Non-residents may not operate a car for 
more than thirty days without having the car registered. 


4 —W.C.L. 
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British Columbia. 

Motor cars are under the control of the superintend¬ 
ent of Provincial Police, similar to the Provincial Secre¬ 
tary and Municipal Commissioner in the other Provinces. 
The motors regulated are chiefly motor cars and motor 
cycles. 

Every motor car and motor cycle in the province must 
be registered. 

(a) Trade Licenses. 

Those dealing in motors, buying and selling them, 
must obtain a trade license, for which a fee of $50 is pay¬ 
able, and which entitles the holder to the use of 5 demon¬ 
stration motors. For each extra demonstration motor a 
fee of $10. is payable. This license expires December 31st 
of each year. * 

(b) Ordinary Licenses. 

All motors brought into the province, except touring 
motors which are brought in for a period of not more than 
30 days, must within 14 days after being brought into the 
province, and before being operated on any public road, 
etc., be registered. 

, (c) Touring License. 

Motors brought into the province for a period of not 
more than 30 days, must have a special touring license 
which is obtained by delivering to the Superintendent of 
Provincial Police a special notice in the form prescribed, 
which form of notice may be obtained from such superin¬ 
tendent. 

Applications for trade or ordinary licenses are made 
to the said superintendent upon a special form of applica¬ 
tion obtainable from such superintendent. The license 
thereupon issued expires December 31st of each year, but 
may be renewed from year to year by applying for such 
renewal on or before December 15th in each year, to the 
superintendent on the special form of application pres¬ 
cribed for that purpose. Fees payable are $10.00 on appli¬ 
cation and $10.00 per year for license. Persons operat- 
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ing cars without such license or giving false information in 
the application are liable to the penalties stated below. 

Saskatchewan. 

Every driver of a motor car or motorcycle before driv¬ 
ing same on public roads must obtain from the Provincial 
Secretary a permit. The fee is $10.00. The permit and 
permit number of the car must be carried in a conspicuous 
place on the car. The permit must be renewed at such 
times as the Provincial Secretary requires. 

Sale of Car. 

Alberta, Manitoba. 

. When the car is sold the seller must notify the Prov¬ 
incial Secretary (In Manitoba the Municipal Commission¬ 
er) the name of the new owner and return to him the cer¬ 
tificate and number plates. A new certificate and number 
plates are then issued to the new owner, good until the end 
of the year. 

Carrying of Number Plates. 

Alberta. 

The number plates must be placed in position dis¬ 
tinctly visible upon the front and back of the car for which 
they are issued. The plate on the rear must have the 
lower edge not lower than the axle. Motor cycles may 
attach the number plate to the rear mud guard. Figures 
3 inches in length and jMs inch wide. 

Manitoba. 

One number plate must be affixed to the car at the 
front and back of the body of the car. The number on 
the front shall be as far forward and as high from the 
ground as possible to make it distinctly visible. The num¬ 
ber at the back shall be placed on the centre of the vehicle, 
so that the lower edge thereof shall not be lower than the 
axle. At night one red lamp must be carried with a white 
lens illuminating such number. The license number must 
appear on the two white lamps required to be carried on 
the front of the car, and the numbers must be visible whet] 
the lamps are lighted. 
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Saskatchewan. 

The number plate must be attached to or exposed 
upon the back of the body of the vehicle in a conspicuous 
place, the numbers to be not less than five inches high. 

British Columbia. 

Two plates must be exposed in conspicuous places, 
one on the front and one on the back; the one in front in 
a horizontal position as far forward as possible and suffic¬ 
iently high to make it distinctly visible, the one on the back 
of the body of the motor. The rear number must be il¬ 
luminated at night by a lamp which renders the numbers 
visible from a distance of fifty feet. 

Speed of Cars. 

Alberta. 

The speed at which the car is operated must at all 
times be reasonable, having regard to the place where 
operated. In cities, towns and villages the speed is lim¬ 
ited to 15 miles per hour and 10 miles per hour in turning 
a corner of an intersecting street, and in so crossing such 
corner the car must not pass from one side of the street 
to the other. The speed must not be more than 10 miles 
per hour approaching a bridge. In approaching a cros¬ 
sing the speed must be reasonable. 

Saskatchewan. 

The speed of the car must not in cities, towns, or 
villages exceed 10 miles per hour. Outside such places 
20 miles per hour is permitted. No racing is permitted 
on a public street, road, park or driveway. 

Manitoba. 

The speed of the car must not exceed in cities, towns 
and villages 15 miles an hour, nor 10 miles per hour when 
turning or approaching a corner of an intersecting high¬ 
way or street. Within the rural municipalities of Assini- 
boia, Fort Garry, East Kildonan, Rosser and St. Vital the 
limit of speed is 20 miles per hour. 

British Columbia. 

The speed of motors in cities, towns and villages must 
not exceed 10 miles per hour, outside thereof 25 miles per 
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hour in open country and 12 miles per hour in wooded 
country. Municipalities may make different regulations 
regarding speed. 

On approaching and crossing street intersections 
and bridges, the speed must be reduced to an extent which 
the circumstances warrant. 

Lamps, Bells and Gongs. 

Alberta, Saskatchewan and Manitoba. 

Each car must carry, from one hour after sunset to 
one hour before sunrise, two lamps, one on each side in 
front, so placed as to show distinctly the number plate, 
and one lamp on the rear so placed as to cast a white light 
on the number plate. Motor cycles must display one 
white light in the direction in which they are going. Cars 
must also be supplied with proper brakes and bells or 
gong, etc., which must be sounded at any time necessary 
to warn pedestrians or others on the roads. No search¬ 
light may be carried. 

British Columbia. 

A proper bell, gong or horn must be carried and 
sounded at all times to warn passengers on the highway. 
Two lamps must be carried at all times in a conspicuous 
place in front of the motor with the license number dis¬ 
played on the glass of such lamps in a prominent position. 
Such lamps are to be lighted when the motor is on the 
highway at dark and before dawn. The motor must be 
locked when standing unattended on any highway. 

Chauffeurs. 

Alberta and Manitoba. 

All persons operating cars as chauffeurs must be 
eighteen or over and obtain a certificate. In Alberta tWe 
application for such certificate must always be made to 
the Provincial Secretary who after conducting an examin¬ 
ation as to the applicant’s qualifications, may grant a cer¬ 
tificate, good until the first of each year. When operating 
the car the chauffeur must display his badge. In Mani¬ 
toba the application for the license must be made to the 
Municipal Commissioner and the license expires on April 
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1st of each year and must then be renewed. A license will 
not be issued to more than one person, nor to a firm or 
company. 

No person under 17 years of age or intoxicated person 
may drive a motor along any highway. A chauffeur may 
not drive a motor upon any highway unless he has been 
duly licensed. Application for such license is made to the 
superintendent. The fee is $5.00. Such license expires 
and may be renewed at the same time as a motor license. 
Such license may at any time be cancelled upon proof of 
the chauffeur’s unfitness, such as reckless driving, use of 
intoxicants, or for any disobedience of the law respecting 
the operation of motor cars, or for any other reason 
deemed sufficient. 

Saskatchewan. 

No person under 16 may drive a car unless accom¬ 
panied by an adult. This rule does not apply to motor 
cycles. 

Persons Who May Not Operate. 

Alberta and Manitoba. 

No male person under 16 and no female under 18 or 
intoxicated person may operate a car on any road, street, 
etc. 

British Columbia. 

No person under 17 may drive a motor along any 
highway. 

Rules of the Road. 

In Alberta, Saskatchewan and Manitoba the rule of 
the road is to keep to the right. In British Columbia 
keep to the left. 

Passing in Narrow Grades and in Rural Districts, Outside Cities, Towns 
and Villages. 

Alberta and Manitoba. 

In approaching a grade dangerous for passing rigs 
the car must be stopped until all horse vehicles coming in 
the opposite direction have passed, and at any tune on 
such country road must, when within 200 yards of a person 
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walking, or a horse or horses travelling upon the highway 
in either same or opposite direction, the car must he 
slowed down to a speed of 6 miles per hour and all reason¬ 
able means must be taken to insure a safe passage of such 
person, horse, etc. 

Stopping Car for Horses. 

Alberta, Manitoba and British Columbia. 

Outside of cities, towns and villages any person driv¬ 
ing, leading or riding horses or other animals and appre¬ 
hending danger from a car approaching in the same direc¬ 
tion may signal by putting up the hand and thereupon the 
car must come to a stop on the left side of the highway 
and the driver must discontinue all noise from the car and 
use all care in passing such horses, and if coming in the 
opposite direction must stop until the horses have passed. 
The driver of the car and all male persons over 15 in the 
car must in all cases give all possible care to badly fright¬ 
ened horses they are passing. While the car is slowed up 
or stopped no noise should be allowed to come from the 
car. 

Saskatchewan. 

All possible precautions must be observed when the 
car comes within one hundred yards of any horse or horse 
vehicle while either going in the same, or in an opposite 
direction. It must slow down to a rate of speed of not 
more than six miles per hour until the horse or horse 
vehicle is passed. If the horse becomes frightened the car 
must come to a stop and proceed no further until the horse 
has passed, unless necessary to render assistance. 

Passing Street Cars. 

Alberta. 

Motor cars in passing street cars about to stop, must 
stop until the street car has started and all passengers 
have alighted. 

Returning to Scene of Accident. 

Alberta, Saskatchewan., 

In case of an accident by reason of a car, the driver 
of the car must stop at once, return to the scene of the 
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accident and give to the person sustaining loss the name 
and address of himself and the person owning the vehicle 
and the registered number of the car. Failure to do this 
renders the person guilty to a line of $50.00 for the first 
offence, second offence $100 or to one month’s imprison¬ 
ment, or both, and the later offences imprisonment for six 
months. 

British Columbia. 

In the case of an accident the motor driver must after 
returning to the scene of the accident and giving his name, 
address and license number, furnish a written report of 
the accident. If in a city within six hours thereafter to 
the Chief of Police or Constable, if in a district municipal¬ 
ity, within 24 hours to the clerk of the municipality or 
some police officer, and if in unorganized territory within 
24 hours to some provincial police officer or constable. 

Tampering with Car. 

Alberta. 

No person may without the consent of the person in 
charge tamper with a car or climb upon it whether at rest 
or in motion, or hurl stones or other missiles at it or the 
occupants of it, or sound the horn or attempt to manipu¬ 
late the levers, etc., or set it in motion. Persons doing 
any of these acts are liable to fine and imprisonment as 
for other offences. (For full provisions of Act apply to 
Provincial Secretary or King’s Printer at Edmonton.) 

Locking and Mufflers. 

Manitoba. 

Machines when kept standing in any public place must 
be locked. Mufflers must also be used when the machine 
is operated in a thickly settled or business portion of any 
town or city. 

Penalties. 

Alberta and Manitoba. 

The penalties for disobedience of the rules render the 
offender liable to fines from $20.00 to $200 and imprison¬ 
ment for upwards of one month, depending on whether 
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the offence be a first, second or later offence, and to a can¬ 
cellation of license. 

British Columbia. 

Persons disobeying the rules prescribed in the Act are 
liable upon conviction to penalties of from $5.00 to $300. 

Saskatchewan. 

Persons violating the ruics are liable to a fine of $50 
and to have their permit cancelled. 

Liability of Owners. 

Alberta, Saskatchewan and Manitoba. 

Owners of cars are liable to all penalties for the vio¬ 
lation of the above rules. If the owner is not in the car 
when an accident happens he is not liable to imprison¬ 
ment, but he is liable for damages to persons or property 
caused by the negligence of the driver of the car. 


BANKING, CURRENCY AND LEGAL TENDER 

Incorporation. 

C ANADIAN Banks are incorporated by special Act of 
the Dominion Parliament. The capital cannot be 
less than $500,000. One half of this sum in cash 
must be in the hands of the Minister of Finance before the 
Bank can commence business. 

Bank Note Issue. 

Banks cannot issue notes in amount greater than their 
capital and gold deposited in a central gold reserve. Dur¬ 
ing crop moving season they are allowed to issue 15 per 
cent, more notes. 

Security. 

Bank notes form a first charge on all assets of the 
Bank. All shareholders of a bank are liable if the bank is 
insolvent to double the amount of stock held. 

Legal Tender. 

(Money which a creditor is bound to accept in pay¬ 
ment of a debt). 
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Ordinarily bank notes are not legal tender (special 
legislation made them so during the war) but the bank 
which issues them must accept them to an unlimited 
amount. 

Dominion notes and coins are legal tender as follows: 

(a) Dominion notes and gold coin (Canadian, Brit¬ 
ish or American) for payment to an unlimited amount. 

(b) Silver coins (Canadian) to an amount not ex¬ 
ceeding $10. 

(c) Bronze or copper coins to an amount not exceed¬ 
ing 25 cents. 

Business and Powers of Banks. 

Banks may engage in the following business: 

(a) Accept deposits. 

(b) Collect cheques, notes, etc., for its customers. 
The bank is liable for loss if it does this work carelessly. 

(c) Issue notes (see above). 

(d) Discount bills (drafts), notes, etc., and make 
loans taking as security and as collateral security bills 
notes, cheques, stocks, bonds and debentures of corpora¬ 
tions, Canadian, British and foreign. The bank is liable 
for any loss through its carelessness to the customer while 
holding the collateral but may realize upon it if the cus¬ 
tomer’s debt to the bank is not paid when due. 

(e) Keep in safe custody its customer’s title deeds, 
small valuables, etc.. 

Banks may not, 

(a) Buy or sell goods or engage in any business. 

(b) Buy or sell or loan money on any bank stock. 

(c) Lend money out on land or chattel mortgage 
but may take such mortgages as additional security for 
debts and may take chattel mortgages from a farmer or 
person engaged in stock raising upon his live stock, which 
includes horses and mares, bulls, cows, oxen, bullocks, 
steers, heifers and calves, sheep and swine and the off¬ 
spring of all such animals. 
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Bank Loans and Security. 

Banks may take as security for loans the following: 

(a) Warehouse receipts and bills of lading. 

(b) Products of agriculture as: threshed grain, live 
or dead stock or the products thereof, products of the for¬ 
est as, sawn lumber, logs, etc. Products of quarry, mine, 
sea, lakes and rivers. 

(c) Manufactured goods and goods in process of 
manufacture. 

The bank holds while the customer is indebted to it 
an absolute title to such goods and is liable for loss to the 
goods. Other goods may be substituted with the bank’s 
consent. The bank’s claim is good against all claims ex¬ 
cept those of which it has notice as liens, chattel mort¬ 
gages and bills of sale registered. 

The above securities must be given at the time of the 
loan or agreed in writing to be given when the loan is 
obtained. 

Sale of Goods Taken as Security. 

If the customer does not pay his loans from the bank 
when due the bank may sell the goods taken as security 
returning the surplus to the customer after satisfaction 
of debt and charges but before doing so, must give notice 
to the customer by registered mail as follows: 30 days 
where products of the forest are to be sold; 10 days where 
other goods are to be sold. 

Wages and Salaries. 

These are a first claim (before bank’s) except where 
goods are covered by bills of lading and warehouse re¬ 
ceipts. 

Interest on Loans. 

Banks cannot charge more than 7 per cent, on loans. 
Any agreement for more is invalid. Compound interest 
may not be charged. ' When, however, a bank has charged 
and collected more than 7 per cent, it cannot, it seems be 
forced to pay back the excess. 
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Charges for Collection. 

Banks may make a small extra charge viz. one-eighth 
of one per cent, in addition to the discount charges to de¬ 
fray agents’ fees in collecting notes, cheques, etc. 

Deposit. 

Minors (persons under 21) and persons of unsound 
mind may not deposit more than $500. All others may 
deposit any amount. 

Interest. 

Banks may allow any rate of interest on deposits. 
Interest is usually allowed only on time and savings de¬ 
posits. 

Cheques. 

Banks must honour a customer’s cheques if he has 
sufficient funds on deposit to meet them but if a cheque is 
larger than the deposit the bank is not required to honour 
it even to the extent of the deposit. 

Pass Book. 

A customer is not bound if he accepts an incorrect 
pass book but may afterwards have it rectified. 

Confidence. 

Banks must not divulge their customer’s affairs ex¬ 
cept where called upon to do so by a court of law. 

Payment Out. 

Deposits may be paid out only to the following per¬ 
sons: 

(1) Depositor on his receipt. 

(2) Where account stands in name of two, to one of 
them on his or her receipt. 

(3) Where more than two depositors, to a majority 
of them on their receipt. 

(4) Payee of cheque signed by depositor. 

(5) If depositor be dead, to his personal represent¬ 
atives (executors and administrators). 
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Trust Companies. 

No Trust Company incorporated by the laws of any 
province of the Dominion is permitted to accept moneys 
on deposit. 

Trust companies organized under a Dominion Char¬ 
ter may accept moneys and hold the same until invested, 
paying interest in the meantime. These are not deposits 
but are funds which are left with the Trust Company to 
be placed out on investments. 


BILLS, NOTES AND CHEQUES 

C CALLED generally negotiable instruments. 

A The law respecting these instruments is contained 
in a Dominion Statute called The Bills of Exchange 
Act and is consequently the same all over Canada. A note 
so much resembles a bill of exchange (draft) that except 
where otherwise mentioned the law as to both is the same. 

Capacity to Make. 

Persons who can legally contract can become parties 
to notes. No person under 21, no lunatic or idiot can 
make a valid note. Companies can if their charter permits 
them. (See contract). 

Parties, etc. 

(a) Parties to Notes. 

(1) Maker. 

Person who signs and agrees to pay. 

(2) Payee. 

Person who is named in note to receive money. 

(b) Parties to Bill (Draft). 

(1) Drawer. 

Person who draws and agrees to pay if drawee does 

not. 

(2) Drawee. 

Person to whom the bill is drawn. 
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(3) Acceptor. 

When drawee accepts by writing his name on bill he 
becomes the acceptor and thereby agrees to pay the 
holder. 

(4) Payee. 

Person who is named in bill to receive payment. 

(c) Parties to Notes and Bills. 

(1) Holder. 

Person who holds bill or note in his own right and is 
entitled to receive payment. 

(2) Endorser. 

Any person who transfers the bill or note by'cndors- 
ing it (writing his name on back). 

(3) Endorsee. 

Person who receives not? or bill from endorser. 

Requirements of a Valid Note. 

(a) Form. 

No particular form necessary. It may be in any lang¬ 
uage. It must be in writing. It is safer to use the"forms 
to be obtained in any bank. 

(b) Conditions. 

Promises to pay must be absolute. There must be 
no conditions such as promising to pay when something 
occurs. 

(c) To Pay Money. 

IL must promise to pay money only; the amount must 
be fixed and definite. 

(d) Time. 

Money must be payable at a fixed and certain time 
after date, c.g. “on demand,” “30 days after date,” etc. 
If no time is fixed a note is payable on demand. 

(e) Date. 

A note should be dated. But it is not invalid if not 
dated. Date rhay be proved in evidence. 
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(0 Payee. 

The payee should be named unless the note is payable 
to bearer. If the payee mentioned is a fictitious (imagin¬ 
ary) person, the note is payable to bearer. 

(g) Signature. 

The maker must sign. If his agent signs with his 
authority he is bound. One of several partners may sign 
in firm name. 

Requirements of Bill (Draft). 

Same as note except that parties are different (Sec 
Parties, above). The drawer must sign. The name and 
address of the drawee must be given. 

Requirements of Cheques. 

Cheques being bills on banks the same law applies as 
to bills. 

Joint and Several Notes. 

(1) Notes signed by two or more makers beginning 
“We jointly promise etc.” are joint notes. On joint notes 
all must be sued. Judgment against one is judgment 
against all. Any maker can use another’s defence when 
sued. 

(2) Notes signed by two or more persons with 
words “We jointly and severally promise etc.” or without 
such words are joint and several notes. Each maker is 
liable for whole sum and may be sued alone. 

(3) A note reading “I promise to pay” and signed by 
two or more persons is deemed to be their joint and several 
note. 

Accomodation Notes. 

Are notes given by a maker to a payee to whom he is 
riot indebted and only to enable him to raise money on it. 
Makers of such notes cannot be sued by payee and are 
only liable to holders in due course. If person signing 
the note for accomodation has to pay the note he may re¬ 
cover the amount from the person accomodated. 
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Consideration (Value for Notes). 

Words “Value Received” are not necessary to make 
a note valid but all notes except accomodation notes must 
have such value given for them at some time while they 
are current as will support a contract. 

Transfer of Notes. 

Endorsement means writing name on back of note. 

(a) Notes Payable to Bearer. 

These are transferred by simple delivery by holder. 

(b) Notes Payable to Order. 

These are transferred by endorsement as follows: 

(1) In Blank. 

Payee or holder wishing to transfer simply writes his 
name on back without other'words. Note is then payable 
' to bearer. Any later holder or endorsee may endorse it 
specially by writing after his signature the words “Pay 
to J. H.” or “Pay to J. H. only.” 

(2) Special Endorsement. 

Payee endorsing writes after his signature “Pay to 
order of J. H.” note is then still payable only to order of 
J. H. and only J. H. can validly transfer it by endorsing 
it. If he or any endorser transfers a bill without endors¬ 
ing it, person to whom bill is transferred gets a good title. 
No note can be transferred as to part only. 

(3) Restrictive Endorsement. 

Person endorsing writes after his signature words 
prohibiting further transfer as “Pay to J. H. only.” Such 
a note cannot be transferred without authority. A note 
discharged by payment cannot be endorsed. Where two 
or more payees, not partners, all must endorse. Where 
name of payee is misspelt he should endorse his proper sig¬ 
nature. When payee is insolvent his assignee and when 
dead his executor or administrator should endorse. 

Holder in Due Course. 

Is one who takes note complete and regular on the 
face of it—before it is due—for value—in good faith, with- 
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ouI. notice of any defects or that note had been dishon¬ 
oured. A holder in due course has an absolute and perfect 
title to the note, free from all defects, and so has everyone 
getting their title through him. If he complies with the 
above conditions no defence against the original parties 
can be set up against him if he sues on the note. • 

A Forged Note. 

Confers no title on anyone and is absolutely worth¬ 
less. 

Overdue Notes 

Persons taking such notes take them with all defects 
existing when they were due. 

Dishonoured Notes. 

Persons taking such notes take them with all defects 
at lime of dishonour, if they had notice of such dishonour. 

Presentment of Bill (Draft) for Acceptance. 

(Docs not apply to notes) 

(1) Demand and sight bills must be presented to 
drawee for acceptance. 

(2) Bills payable after date need not be presented, 
unless they are made payable elsewhere than at the resi¬ 
dence or place of business of the drawee, but it is advisable 
to present them so as to have drawee’s signature on them. 

(3) Where bill states that it is to be presented for 
acceptance or where it is drawn payable elsewhere than at 
residence of drawee it must be presented for acceptance. 
In the last case when presentment for acceptance cannot 
be effected before presentment for payment it will be ex¬ 
cused. 

How Presented. 

Must be to drawee in person or some one duly auth¬ 
orized by him. If dead to his executor, etc., at a reason¬ 
able hour on a business day before bill is overdue. Where 
there are two or more drawees, not partners all must ac¬ 
cept unless one has authority from the others. 


5—W.C.L. 
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How Accepted. 

Merely by drawee writing bis name on the face will) 
or without words such as “accepted, etc.” 

Acceptance may vary terms of bill or be on a conting¬ 
ency or condition if holder consents. If he docs not con¬ 
sent he may treat such an acceptance as a dishonour. 

When bill is dishonoured by non-acceptance holder 
has immediate rights against drawer and endorser if lie 
notifies them in manner indicated under heading “Notice 
of Dishonour” or protests the bill for non-acceptance. 

A bill dishonoured by non-acceptance may be accep¬ 
ted by another “For Honour”. Such acceptor for honour 
will only have to make payment if drawer does not. He 
becomes practically the backer of a note the drawer being 
the maker. ( 

Presentment for Payment. 

(Applies to Bills and Notes) 

(a) Presentment Unnecessary. 

Notes not endorsed and accomodation bills, or bills 
where no place of payment is given do not require to be 
presented for payment. Also where presentment cannot 
be effected as required by the Act. , 

(b) Presentment Necessary. 

Other notes and bills must be presented for payment 
in order to hold endorsers liable. 

(c) How Presented. 

Should be exhibited to payer. 

(d) When. 

When bill or note falls due. (See days of grace). 
Demand bills and cheques should be presented without 
delay. 

(e) By Whom. 

By holder or someone authorized by him. 

(f) To Whom. 

To payer or someone authorized by him. Where pay¬ 
ers partners one will do. If payer dead, presentment 
should be made to executor or administrator. 
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(g) Where. 

At place of payment mentioned in bill, where no place 
is mentioned then at the address of payer of bill. Where 
no address then at payer’s place of business or residence, 
if none known then at last known place of business or resi¬ 
dence or anywhere payer can be found. If these measures 
fail to locate him presentment will be excused. Diligence 
should be used in effecting presentment, but reasonable 
delay will be excused. 

Days of Grace. 

No days of grace are added to bills and notes payable 
on demand. Three days of grace are added to all other 
bills and notes. These are accordingly not due and pay¬ 
able until the third day after the time of payment fixed by 
the bill. 

Legal Holidays. 

When last day of grace falls on a legal holiday or 
Sunday, the bill is not due until next day unless it is also 
a legal holiday or Sunday, when bill will be due the day 
following. Legal holidays are Sundays, New Years Day, 
Good Friday, Faster Monday, Victoria Day (May 24th), 
Dominion Day (July 1st), Labour Day, Christmas, King’s 
Birthday, Day set apart for Thanksgiving. 

Interest. 

Unless stated in note to be payable, interest is not 
payable until after maturity. It is then payable at the 
legal rate of 5 per cent. If interest is stated in bill to be 
payable it runs from date of bill. Persons who are not 
money-lenders or banks can charge any rate of interest; 
money-lenders are limited to 12 per cent. Banks cannot 
enforce payment of more than 7 per cent, but it seems that 
they cannot be compelled to return the excess interest 
when it has been paid to them. 

Dishonour. 

After note is presented for payment and payment is 
refused or where presentment cannot be effected or is un¬ 
necessary, and payment cannot be obtained, the note is 
dishonoured by non-payment. The holder has then im- 
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mediate rights of action against all persons liable provided 
notice of dishonour is given as follows: 

Notice of Dishonour. 

Must be given as follows: 

(a) To Whom. 

To drawer of bill and endorser of bills or notes or 
their duly authorized agents for that purpose. Makers of 
notes and acceptors of bills need not be notified in order 
to hold them liable where two endorsers both should be 
notified. 

Where Two Endorsers Both Should be Notified. 

(b) By Whom. 

Holder or endorser liable. 

(c) When. 

Not later than business day following dishonour. 

(d) Manner and Form. 

(See Form of Notice in Appendix). 

Should be in writing or by personal communication. 
No special form is necessary so long as note or bill is iden¬ 
tified and it is intimated the note has been dishonoured 
by non-payment. It need not be signed. The return of 
a dishonoured bill would be sufficient notice. Where any 
drawer or endorser receives notice he should notify all 
prior endorsers he wishes to hold liable. 

(e) How Sent. 

Should be mailed in any Post Office not later than 
the business day next following dishonour, addressed to 
drawer or endorser at their customary place of business 
or residence or at the place where the bill is dated or to 
address drawer or endorser has by his signature indicated. 
Miscarriage by Post Office will not invalidate notice. 
Notice should be registered. Delay will only be excused 
when not caused through carelessness of sender. 

Notice of Dishonor is Unnecessary. 

(a) To hold liable acceptors of bills and makers of 
notes or (b) where notice cannot possibly be given as re- 
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quirccl by the Act or (c) where endorser or drawer dis¬ 
penses with it. 

Protest. 

Inland bills and notes are those which are made or 
drawn in Canada payable in Canada or to some one resi¬ 
dent in Canada. 

Foreign bills and notes are all other bills and notes. 

Inland bills and notes need not be protested for non- 
acceptance and non-payment. Foreign bills and notes 
must be so protested for non-payment and non-accept¬ 
ance, but it is not necessary to protest a foreign note to 
hold the maker liable or a foreign bill to hold the acceptor 
liable. Protest of foreign bills and notes is only necessary 
to hold drawers of bills and endorsers of bills and notes 
liable. 

It is however advantageous to note and protest an 
inland bill or note because the protesting is evidence that 
the bill has been duly presented for payment or acceptance 
and if dishonoured, that notice of dishonour has been 
given to the proper parties. 

Protesting bills and notes must be performed by a 
notary under his seal. 

Liability of Parties. 

(1) Bills. 

(a) Drawee is not liable until he accepts the bill. 
When he accepts it he is liable to any holder in due course. 

(b) Drawer is liable for payment of the bill to any 
holder in due course if drawee dishonours it by non-pay¬ 
ment. 

(2) Notes. 

Maker is liable to any holder in due course but an 
accomodation maker is not liable to the person (payee) 
accomodated. 

(3) Bills and Notes, 

Endorsers are liable to pay full amount of note or bill 
to any holder in due course, if prior parties, c.g. makers. 
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acceptors and drawees fail to make payment. Any en¬ 
dorser who has to pay the note or bill can in turn recover 
what he has been compelled to pay and his costs and ex¬ 
penses from the maker of the note or the drawer and ac¬ 
ceptor of the bill and all endorsers prior in date to him. 
In like manner “backers” of notes and persons signing 
accomodation notes may recover from the persons backed 
or accomodated in case they arc compelled to make pay¬ 
ment of the note. 

Endorsers (Without Recourse). 

A person may endorse a bill or note addingthe words 
“Without recourse” in which case he will not be liable 
upon it to anyone. 

Payable to Bearer. 

Persons who transfer bills or notes payable to bearer 
by simple delivery incur no personal liability. 

Discharge. 

A bill or note is discharged by 

(a) Payment at maturity to proper person, holder 
in due course, without notice of any defect in his title. 

(b) (Accomodation notes.) When person accomo¬ 
dated pays them. 

(c) When acceptor of bill or maker of note becomes 
the holder in his own right after maturity. 

(d) A renunciation in writing by holder of all claims 
against payer or where holder gives up bill. 

(e) Where holder intentionally cancels the bill or 
note. 

(f) Where bill or note is altered without the consent 
of all parties as follows: Alteration of date, sum payable, 
time of payment, place of payment, addition of place of 
payment where none mentioned. No one is liable after 
such alteration except person altering. 

Where alteration is not apparent and bill or note is in 
hands of a holder in due course the bill or note is not dis- ' 
charged. 
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Loss of Bill or Note. 

When bill or note is lost before overdue, holder may 
apply for another of same tenor upon giving security lo 
person liable on bill or note to indemnify him in case lost 
instrument is found. 

Cheques. 

Same law applies as to bill payable on demand. 
Cheques should be presented as soon as possible after 
issue. If not so presented and loss is suffered the drawer 
of the cheque is discharged to that extent. Stopping pay¬ 
ment of a cheque before it is presented cancels the cheque. 
(See Banks, Banking, etc.). 

Garnishee Order. 

Customers’ cheques cannot be honoured by the bank 
if a garnishee order is served on the bank before the 
cheque is presented, even though the garnishee order is 
less than the customer’s deposit. 

Limitation (See Limitation of Action). 


BONDS 

A BOND is a deed invariably under seal whereby the 
maker or obligator as he is called, obliges himself, 
his heirs, executors and administrators to pay as a 
penalty a certain specified sum of money to another person 
called the obligee. Usually a condition is added to the 
effect that if the obligor performs some particular act or 
duty the bond will become void, otherwise it is to remain 
in full force and effect. 

The penalty mentioned in the bond is usually double 
the real debt due and where the bond is given to secure (he 
performance of some act the penalty for not performing 
it is usually a reasonable sum to cover the loss suffered 
by the person for whom the act was to be done. In any 
case wherever the condition upon which the bond was 
given is left unfulfilled only the actual amount due or thfe 
damage suffered can be recovered no matter how large 
the amount mentioned in the bond. Sometimes the parties 
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to a bond agree that if the condition of the bond is not 
fulfilled the amount fixed is not a penalty but damages 
fixed by the parties but the practice of courts is only to 
give the amount of loss actually suffered. 

A person bound under a bond is excused only if per¬ 
formance becomes impossible by events over which he had 
no control. 

Bonds are usually given now by bonding companies 
instead of private persons. 

Where the bond is given by one person to secure the 
performance by another of some act the person bound is 
released by the person for whose benefit the bond is given 
extending time to the person indebted or who is to perform 
the act. 


CHATTEL MORTGAGES AND BILLS OF SALE 

A Bill of Sale. 

I S a document in writing usually under seal executed 
by a seller of goods (the vendor), whereby he conveys 
his right, title and interest in the Goods to the buyer 
(the vendee). 

When goods are of trifling value or the physical pos¬ 
session of the goods passes immediately from the seller to 
the buyer, a bill of sale is unnecessary. When the goods 
remain in the possession of the seller the buyer should 
have a bill of sale executed by the seller to protect himself 
against the creditors of the seller and to remove all doubts 
about the sale. 

A Chattel Mortgage. 

Is a document in writing (similar to a land mort¬ 
gage) usually under seal, executed by an owner of goods, 
to the mortgagor, whereby he mortgages or pledges such 
goods for debts or advances of money by the mortgagee. 
The goods usually remain in the possession of the mort¬ 
gagor. 
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The Bills of Sale and Chattel Mortgage Acts require 
such instruments to be registered. The instruments them¬ 
selves are to protect the buyer or mortgagor respectively. 
The registration is to protect the public by giving notice 
that persons other than those in possession of the goods 
in question have rights in them. 

Any person who can legally contract (see Contract) 
can make a valid Bill of Sale or Chattel Mortgage. 

The following paragraphs apply equally to Chattel 
Mortgages and Bills of Sale unless otherwise specified. 

Consideration. 

Any consideration which will support a contract (see 
Contract) will make valid a bill of sale or chattel mort¬ 
gage. 

Fraud. 

If any fraud in connection with the transaction is 
proved the instrument is null and void. For example, if 
an insolvent disposes of goods under a bill of sale or ob¬ 
tains money on them by a chattel mortgage in order to 
put such goods out of reach of his creditors and the pur¬ 
chaser or mortgagee of the goods can be shown to have 
had knowledge of the other’s fraudulent purpose, the in¬ 
strument may be set aside. 

Compliance with Statute. 

As these statutes are to protect persons purchasing 
or loaning money on goods the provisions and rules con¬ 
tained in the statutes must be strictly followed, otherwise 
the chattel mortgage or bill of sale may be set aside. A 
solicitor should always be employed in such transactions. 

Goods Which may be Mortgaged under a Chattel Mortgage or Sold under 
A Bill of Sale. 

Alberta, Manitoba and Saskatchewan. 

All goods and chattels capable of complete transfer 
and delivery such as livestock, machinery, trade machin¬ 
ery, grain, household goods and furniture, &c., but not 
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(a) Fixtures, i.e., Articles affixed to and intended 
to become part of land or buildings permanently. 

(b) Timber, growing grass, gravel, minerals, coal, 
oil, precious metals, until these are separated from the 
land or intended only to be sold when separated from 
the land. 

(c) Growing crops or crops to be grown in future 
unless the mortgage or bill of sale is given to secure 
advances for seed grain. 

In Saskatchewan, however, mortgages upon growing 
crops or crops to be grown may be given to the extent of 
$250 in all if such crops are on a quarter section or $350 
in all if upon a half section or greater quantity of land. 
Such mortgages are good only when given as security for 
the price and interest thereon of meat, groceries, flour, 
clothing or binder twine. 

British Columbia. 

The same, except that there is no restriction as to 
growing crops and fixtures, Conveyances and Mortgages 
of land will include such fixtures and growing crops with 
the land, although not specifically mentioned. In convey¬ 
ing buildings, trade machinery is not conveyed therewith 
unless specially and separately transferred by Bill of Sale. 

Forms (Alberta, British Columbia, Manitoba and Saskatchewan). 

A Bill of Sale or Chattel Mortgage must be in writing. 
In Alberta and Saskatchewan a particular form of chattel 
mortgage is given, otherwise no particular forms are given 
in the acts. Stationers usually carry in stock printed 
forms which generally meet the requirements of the acts. 
The instrument must contain: 

(a) Date. 

(b) Names of Parties (Mortgagor and Mortgagee, 
seller and buyer as the case may be) with full description, 
name, surname, postoffice address and occupation. 

(c) The actual amount advanced if a chattel mort¬ 
gage and the amount paid for the goods if a Bill of Sale 
should be correctly stated. 
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(d) A complete description of each article intended 
to be mortgaged or sold should be given so that such ar¬ 
ticle may he readily identified. The land upon which Jhe 
goods are situated, and when possible the exact locality of 
each article should he accurately described. When house¬ 
hold goods are sold or mortgaged it is sufficient to describe 
accurately the larger and more important articles and refer 
generally to smaller articles if they are described as being 
all the household goods and chattels in a particular house 
or rooms. 

(e) The usual covenants as to insurance, sale of 
goods upon breach of conditions by the mortgagor such as 
default of payment at the time mentioned, substituted 
goods, etc. 

(f) The instrument must be sealed and signed in the 
presence of a witness who must make an affidavit of execu¬ 
tion. 

(g) Affidavit of Bona Fides, an affidavit by the pur¬ 
chaser of the goods or the mortgagee as the case may be 
or his duly authorized agent (in Saskatchewan and Alber¬ 
ta the agent’s authority must be in writing) that the in¬ 
strument duly sets forth the true consideration and is 
made in good faith and not to protect the goods against 
the creditors of the seller or mortgagee. 

Registration. 

(a) Alberta and Saskatchewan. 

Registration must be made within 30 days of execu¬ 
tion in the office of the clerk of the Registration district in 
which the goods are situated. These districts correspond 
with the Judicial districts and the clerks are the clerks of 
the Supreme Court of each Judicial District. 

(b) British Columbia. 

Registration is made in the county court registry of 
the county where goods are situated. If the goods are 
in towns where there is a county court registry office reg¬ 
istration must be effected within 5 days of execution. But 
if they are outside of such towns, within 21 days of execu¬ 
tion. 
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(c) Manitoba. 

Registration must be effected within 20 days of exe¬ 
cution, in the Registry office of the clerk of the county 
court of the judicial division in which the goods arc situ¬ 
ated at the time of execution. 

In each province when the last day for filing falls on a 
Sunday or legal holiday (as to legal holidays see chapter 
on Bills of Exchange) Idling may be made on the day fol¬ 
lowing. Failure to Idle within the time required renders the 
chattel mortgage null and void as against creditors of the 
seller or mortgagee. These remarks apply to renewals. 
Fees of 50 cents to $l-are charged for filing. 

Seed Grain Mortgages. 

Alberta and Saskatchewan only. 

Mortgages may not be given on, nor liens put on, 
growing crops or crops to be grown in the future unless 
to secure advances made for seed grain. When a mort¬ 
gage covers growing crops or crops to be grown, the affi¬ 
davit of bona fides must state that the same is given to 
secure the price of seed grain. The date of the purchase 
of seed grain, the number of bushels and price per bushel 
must be stated in the mortgage as well as in the affidavit 
of bona fides. In other respects these mortgages are sub¬ 
ject to the same rules as mortgages of other goods. Seed 
grain mortgages are a first charge on the crop. They 
cannot be given to cover a crop sown later than a year after 
execution of chattel mortgage. A separate registry of 
such mortgages is kept. 

Mortgages Given for Future Advances (Alberta, Saskatchewan and 
Manitoba). 

Mortgages may be given upon the security of chattels 
for the following purposes: 

(1) To enable the borrower to enter into and carry 
on business with moneys not immediately advanced but to 
be advanced in future (in Manitoba the time of repayment 
must not be longer than two years from the date of the 
mortgage). 

(2) To secure an endorser of bills and notes or any 
other liability incurred by one person for another but not 
<o secure such person for a longer period than two years. 
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The chattel mortgage must contain the agreement 
entered into in full and the affidavit of bona fides must 
state that the mortgage truly sets forth the agreement en¬ 
tered into and is given in good faith and for the express 
purpose of securing the mortgagee upon the conditions 
therein stated. Registration is the same as for ordinary 
chattel mortgages. 

Agreements for the Sale of Goods or for a Chattel Mortgage. 

Agreements for the sale of goods or for a chattel 
mortgage must (in Manitoba) conform to the Bills of Sale 
Act. Unless the goods agreed to be sold or mortgaged 
pass immediately the agreements must be registered. 
Renewal of Chattel Mortgages. 

(1) Alberta, Saskatchewan and Manitoba. 

(a) Within 30 days before two years after the chat¬ 
tel mortgage is filed a renewal must be filed in the same of¬ 
fice showing the state of accounts between mortgagor and 
mortgagee with all payments made and the amount then 
due with interest. This must be accompanied by an affi¬ 
davit of the mortgagee or his assignee or the duly author¬ 
ized agent of either, that the statement in the renewal is 
true and that the mortgage is not kept on foot for any 
fraudulent purpose. Forms of renewals are set out in the 
acts of each province. 

(b) Subsequent renewals in accordance with the 
above requirements must be filed within 30 days before the 
expiration of one year in Alberta and Saskatchewan (2 
years in Manitoba) from the date of the filing of the above 
renewal statement and so on from year to year (in Mani¬ 
toba every two years) as long as the mortgage remains in 
force. 

(2) British Columbia. 

No renewals need be filed but any creditor of the 
mortgagor upon application to the mortgagee, with a cer¬ 
tified statement of his accounts with the mortgagor show¬ 
ing the mortgagor to be his debtor, may obtain a complete 
statement of the accounts between mortgagor and mort¬ 
gagee. This must be verified by statutory declaration 
and must be furnished within 15 days after demand. 
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Assignment of Chattel Mortgage. 

In Alberta, Manitoba and Saskatchewan an assign¬ 
ment or transfer of a chattel mortgage accompanied by 
the affidavit of the attesting witness may be registered in 
the office where chattel mortgages are registered. In 
British Columbia such assignments do not require to be 
registered. 

Discharge of Chattel Mortgage. 

Alberta, Manitoba, Saskatchewan and British Columbia. 

A mortgage may be discharged in whole or in part by 
filing a certificate of discharge in the office where the mort¬ 
gage is registered. The certificate should be in the form 
given in the act. It must be signed by the mortgagee or 
assignee (or agent) and must show the amount paid off. 
A certificate of discharge may be obtained from the clerk 

Possession of Goods Under Chattel Mortgage. 

The mortgagor is generally allowed to retain the 
possession of goods until he makes default in payment or 
fails to perform the covenants in the mortgage, when the 
mortgagee may seize them. 

Removal of Goods Under Chattel Mortgage. 

(a) Alberta and Saskatchewan. 

Goods covered by chattel mortgage must not be re¬ 
moved from one registration district to another unless 
notice of the intention to remove is sent by registered mail 
to the mortgagee within 20 days of such removal. When 
goods are removed copies of the mortgage and all papers 
relating thereto must be filed in the office of the registra¬ 
tion clerk of the district to which the goods are removed. 
Otherwise the goods are liable to be seized and sold under 
an execution by an execution creditor of the mortgagor. 

(b) Manitoba. 

If goods covered by chattel mortgage are moved to 
another registration district a copy of the mortgage and 
all instruments relating thereto must be filed within 6 
months in the registry office for the new District. 
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Chattels in Several Districts (Manitoba and British Columbia). 

Registration in one district only is necessary but cop¬ 
ies should be sent to the registry offices of other districts in 
which goods are situated. 

New Districts (Alberta). 

When a new registration district is formed and there 
are goods situated in it held under' a chattel mortgage 
which was properly registered it is not necessary to regis¬ 
ter the mortgage in the new district. But when the time 
comes to register a renewal, it, together with a certified 
copy of the mortgage, should be registered in the new dis¬ 
trict. 

Substituted Articles and Accessions. 

If the mortgage provides for it, mortgaged goods 
forming part of the stock-in-trade of a business may be 
sold. Also the mortgagee may lake goods in substitution 
for goods covered. After-acquired property, i.c., things 
coming into existence in connection with the mortgaged 
goods or manufactured out of them, such as the natural 
increase of animals, lumber manufactured from logs, etc., 
are covered by the mortgage. 

Seizure and Sale. 

The mortgagee may seize and sell goods covered by 
a chattel mortgage for any of the following causes, unless 
it is otherwise mentioned in the mortgage. 

(a) If the mortgagor makes default in payment of 
principal or interest when due or fails to perform any of 
the covenants in the mortgage. 

(b) If the mortgagor removes the goods into some 
other judicial district without the consent of the mortga¬ 
gee. 

(c) If the goods are seized for rent or taxes. 

(d) If execution is levied against the goods. 

(e) If the mortgagor attempts to sell or dispose of 
the goods. 

The usual practice is to give the chattel mortgage to 
a Bailiff, together with a duly executed warrant. 



80 


WESTERN CANADA LAW 


CONTRACTS AND AGREEMENTS 


Definition. 

A CONTRACT is an agreement, enforceable at law, 
between two or more persons to do or abstain from 
doing some act. 

If it is in writing and signed under seal it is a specialty 
contract. If it is not sealed, whether in writing or not, 
it is a simple contract. In a simple contract, that is one 
which does not carry a seal, valuable consideration must 
pass betvveen the parties to make the contract binding. 
Formation. 

Contracts are composed of two elements, an offer by 
one party to another to do or refrain from doing certain 
things in return for the other party doing or refraining 
from doing other things and an acceptance of that offer by 
that other party. An offer unless it is under seal or unless 
value is given to keep it open for a certain length of time, 
such as an option to purchase land given for a month for 
which $1.00 is paid, can be revoked at any time before it is 
accepted by the other party, but as soon as it is accepted by 
the other party it becomes a contract binding on both part¬ 
ies. A letter of acceptance once posted completes the con¬ 
tract and binds both parties even though it never reaches 
the one to whom it is addressed. 

Options. 

Options are offers by an owner of property to sell the 
property at a given price and to hold the offer open for a 
certain length of time. If the option is under seal or 
value is given for it, it may not be withdrawn until the 
time for which it is given expires, otherwise it' may be 
withdrawn at any time. It does not become a binding 
contract until accepted by the other party. Such accept¬ 
ance may be by letter or by word of mouth, but it is much 
safer and better to have the acceptance in writing. 

Form of Contract. 

Contract in Writing. 

Certain contracts must be in writing. These are as 
follows: 
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(a) Bills of exchange and promissory notes (See 
Chapter on Bills, notes and cheques). 

(b) Assignments of Copyright. 

(c) The acceptance or transfer of shares in compan¬ 
ies must be in writing. 

(d) An acknowledgement of a debt barred by the 
Statute of Limitations requires a writing signed by the 
debtor. (See chapter on Limitations of Actions). 

(e) Lien Notes in three of the Western Provinces 
arc required to be in writing. (See Lien Notes). 

(f) A lease for more than three years must be in 
writing. 

(g) The following contracts under the Statute of 
Frauds require a writing. 

(1) Where an executor or administrator agrees to 
answer damages due from the deceased’s estate out of his 
own estate. 

(2) Whenever a person guarantees the debt of an¬ 
other, i.c., becomes his surety. 

(3) Any agreement made in consideration of mar¬ 
riage. Promises to marry need not be in writing, but 
agreements to settle lands or annuities in consideration of 
marriage require to be in writing. 

(4) Any agreement to sell lands or any interest in 
lands such as the sale of a farm or of a farm lease, or an 
agreement to give a lease. 

(5) Agreements not to be performed within one 
year, such as contracts for service for say a year and a 
half. Although the contract is for an indefinite time if 
it can be performed within one year no writing is neces¬ 
sary. 

(6) (Tn Alberta). An agreement to pay a commis¬ 
sion on a sale of real estate. 

(h) Declarations of trusts of lands and grants and 
assignments of any trusts must be in writing. 


c-w.c.u 
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Sale of Goods (Sec chapter on Sale of Goods). 

Every sale of goods of the value of $50.00 or over 
must be in writing unless the buyer accepts part of the 
goods and actually receives them or makes a part payment 
thereon or gives something in earnest to bind the bargain. 

Requisites of Writing. 

In the case of contracts mentioned under (g) above 
(1 to 6) no special form of writing is necessary but the 
writing should contain 

(a) Names of all parties to the agreement who must 
be so named and described so as to be identified easily and 
certainly. Full name, Post Office or street address and 
occupation should be given. 

(b) The subject matter of the contract, viz., that 
which is to be sold or don& under the contract, must be 
exactly described so as to be readily identified. If land is 
sold the land should be accurately described; if goods, the 
goods should be fully described, etc. 

(c) The contract may be contained in several wri¬ 
tings as correspondence between the parties, but the let¬ 
ters forming such correspondence must be connected by 
reference in each one to the other and be complete. 

(d) The price or value for the contract must be 
stated in the contract. 

(e) The agreement must be signed by the person to 
be charged that is, the person who is to be held liable. The 
signature may be anywhere on the contract and may be 
in lead pencil or ink. If a person cannot sign he should 
make his mark in the presence of two witnesses. Signa¬ 
tures to contracts should always be witnessed. 

Contracts Not in Writing. 

Only the classes of contracts mentioned above need 
to be in writing in order to be valid, but for the purpose 
of proving what the terms of a contract are, nothing is so 
satisfactory as a writing. Oral contracts, i.e., contracts 
by word of mouth, although valid in law (if not within the 
classes referred to as required to be in writing) are difficult 
to prove. 
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Contracts Under Seal. 

A contract for which no valuable consideration is 
given must be under seal to be enforceable. 

Consideration. 

Consideration is the property handed over or act 
done or omitted to be done by each party in exchange for 
what is given or done or omitted by the other party. Thus 
money is consideration for goods bought and the goods 
are the consideration for the money. Likewise work is 
the consideration for wages and the wages consideration 
for the work. The value does not need to' be adequate. 
The contract will be enforced even if the value given be 
ridiculously small or unjustly large, unless one of the part¬ 
ies was placed in a somewhat helpless position. The 
Courts will not make people’s contracts for them, how¬ 
ever, and any consideration having any value in the eyes 
of the law will support a promise under a contract. The 
consideration may be money, goods, lands or a benefit of 
some kind passing from one party to the other. 

Who May Contract. 

Generally all persons 21 years of age or over whether 
British subjects or aliens may contract. The exceptions 
are as follows: 

(a) Alien Enemies. 

These would include all subjects of states with which 
the British Empire is at war. They cannot without leave 
from the Crown make any fresh contract or enforce 
any existing contract. Such leave has been given to alien 
enemies residing peaceably in Canada who comply with 
the regulations as to reporting themselves, etc. 

(b) . Infants. 

Persons under 21 years of age cannot be held liable 
upon contracts they enter into or for money lent to them 
unless they are for necessaries, i.e., articles necessary for 
them in their condition of life, as food, necessary clothing, 
school books for which they are liable. But they may, 
upon coming of age, ratify and be bound by such con¬ 
tracts. 
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(c) Corporations. 

These can only enter, into such contracts as their 
charters permit. (See chapter on Companies). 

(d) Lunatics anc! Drunken Persons. 

These persons are liable upon contracts entered into 
by them unless they can prove that the other contracting 
person knew at the time of the contract that they were so 
drunk or insane as to be unable to be conscious of what 
they were doing and were thus unable to contract inten¬ 
tionally. 

(e) Married Women. 

These may contract and be held liable to the extent 
they are possessed of property, lands or goods, separate 
and distinct from their husband’s. A husband is only 
liable for his wife’s contracts or debts when she contracts 
as his agent or for necessaries with which he has neglected 
or refused to supply her. (See Husband and Wife). 

What May Render a Contract Void. 

(a) Mistake. 

Both parties to a contract must be mistaken as to im¬ 
portant matters connected with the contract before it can 
be voided by either of them. If both parties for instance 
are under the impression that the thing they have in mind 
and about which they are contracting, such as a ship at 
sea, is in existence when in fact it has ceased to exist, the 
contract is void from the beginning. In all other cases 
where only one party is mistaken he can have the 
contract set aside only where the other person knowingly 
contributed to the mistake. 

(b) Fraud and Misrepresentation. 

Where one party knowingly or innocently deceives 
or misleads the other party as to something in the contract 
which is of such importance to the mind of the party mis¬ 
led that he would not have entered into the contract, had 
he known the truth, he may be relieved from his contract. 
Misrepresentation occurs where the party representing 
docs not know that his representations are incorrect, and 
fraud where he does know that his representations are 
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false, or does not know them to be true, and makes them 
without caring whether they are true or false. In cither 
case if the misrepresentation concerns things or circum¬ 
stances which go to the root of the contract the contract 
may be dissolved, but if they concern matters of lesser 
importance, they only give the injured party a claim for 
damages, and in the case of misrepresentation he has a 
case for damages only if the misrepresentation amounted 
to a warranty. 

(c) Physical Force. 

Where a person is compelled against his will to sign a 
contract by the use of physical force he is not bound. 

(d) Illiterate Persons. 

When blind or illiterate persons without any indepen¬ 
dent advice have the terms and contents of a contract mis¬ 
represented to them so that they think they are signing 
something altogether different from the contract they do 
sign, they are not bound. This only applies to blind and 
illiterate persons (Person who cannot read) and ordinar¬ 
ily educated persons who can read cannot escape liability 
on contracts they sign by saying that they did not know 
the contract contained what it did. 

(e) Presumption of Undue Influence. 

Certain relationships such as solicitor and his client, 
medical adviser and his patient, parent and child, 
guardian and ward, parishioner and spiritual adviser, 
clergyman or priest, require that dealings between any 
persons of these groups must be free from any suspicion of 
unfair advantage and the person seeking to enforce them 
must prove that sufficient value was given for the contract 
and that advantage was not taken of such relationship. 

(f) Contracts in Breach of Statute. 

Contracts in breach of a statute will not be enforced. 

(g) Illegal Contracts. 

Wagering - (Betting) contracts will not be enforced 
neither will contracts for which the value given is some 
immoral consideration. Contracts restricting a person’s 
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freedom to marry whomsoever he or she will, or in general 
restraint of trade, such as promising never to engage in 
any business again, will not be enforced. But contracts 
depriving a person of something in case he marries a par¬ 
ticular person and restricting a person from carrying on 
business in a limited area for a definite length of time will 
be enforced. 

Assignment of Contract. 

No person may without the consent of the other party 
to a contract, rid or relieve himself of his liabilities there¬ 
under by assigning or transferring such liabilities to an¬ 
other. 

Benefits arising under a contract, such as moneys due 
under it, may be assigned. . 

^Vhenever the benefits of a contract, such as moneys 
payable under it, are assigned, the person to whom the 
benefits are assigned should forthwith give notice in writ¬ 
ing of such assignment to the party to the original con¬ 
tract from whom the benefits are to be received. It is ad¬ 
visable to do this in any event. 

An assignee of the benefits of a contract may sue 
in his own name upon the original contract. 

Altering Written Contracts. 

By Alterations in Writing. 

After a contract is signed and executed it can be al¬ 
tered only by consent of both parties. Such alterations 
may be written between lines or on the margin if the al¬ 
terations are not extensive. If they are, a new contract 
should be drawn up. . . 

Alterations by Word of Mouth. 

Where a contract has been made in writing, its terms 
cannot be varied, altered or contradicted by other terms 
agreed upon by word of mouth. Exceptions to this rule 
are as follows: 

(1) Additional terms of a contract not varying or 
inconsistent with any of the provisions of the written con¬ 
tract, entered into by word or mouth may be considered as 
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forming part of a contract which is partly in writing and 
partly oral. 

(2) Terms of a contract may be explained by oral 
evidence. 

(3) A usage or custom though not mentioned in the 
contract, may be shown to have been intended to be part 
of the contract. 

(4) Where both parties are mistaken as to matters 
connected with the contract, or by mistake of both parties 
a term or terms of the contract does not express their real 
intention, the contract may be altered and enforced in 
accordance with the real intention of the parties. 

Second Contract. 

If after a contract has been entered into by the parties 
to it, another contract referring to the same matter 
is entered into which is more or less at variance with the 
earlier contract, the later contract will be held to have 
superseded the earlier contract and only the second one 
will be enforceable. Two inconsistent contracts cannot 
stand side by side and both be valid and enforceable. 

Discharge of Contract. 

Contracts are discharged by 

1. Both parties performing all they have to do under 
it. 

2. By both parties mutually discharging each other. 
The discharge should, preferably, be in writing. 

3. By the contract becoming by fault of neither of 
the parties impossible of performance. For instance, if 
the contract be to construct a building and the armies of 
an enemy made such construction impossible. Or if the 
contract be for personal services and the party contracting 
to serve becomes disabled or dies. 

4. By a new and inconsistent contract. (See above). 

5. By a provision within a contract providing for 
termination. For instance, where a contract of service 
provides that it may be terminated by notice a notice de¬ 
livered pursuant to the contract terminates it. 
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6. When either party refuses to perform his part or 
by his own act makes performance of the contract by him 
impossible, the other party will have, according - to the 
circumstances of the case, the right to compel performance 
if it is a contract lor the sale of lands or stock of a com¬ 
pany or sometimes goods, but never of personal service or 
building contracts, or if performance cannot be enforced 
he may treat the contract as at an end and bring an action 
for damages for its breach. This part of the law of con¬ 
tract involves questions of great difficulty and further dis¬ 
cussion of it is outside the scope of this book. 


COMPANIES. 


A COMPANY is an organization of people associated 
together to carry on a business enterprise and in¬ 
corporated by law. 

Kinds of Companies. 

Private Companies. 

Companies composed of a few members who do not 
offer the company’s shares for sale to the public. 

Public Companies. 

Companies having usually many members who take 
no part in carrying on the business which is carried on by 
the directors. These companies offer their shares for sale 
to the public. 

Companies are also known as 


Limited Companies. 

Companies in which the liability of each shareholder 
is limited to the amount he still owes in payment for his 
shares. 


Unlimited Companies. 

Companies in which there is no such limit. 

Companies Limited by Guarantee. 

Companies in which the liability of their members is 
limited to a certain amount beyond what they owe on their 
shares, for example, Banks, the shareholders in which arc 
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always under a double liability (see chapter on Banks and 
Banking). 

Limited companies are those almost universally met 
with. The last two kinds of companies seldom occur. 

A Company is a Legal Person. 

A company has in the eyes of the law an individual 
existence apart from that of its members. It is an arti¬ 
ficial person and being created by law has no powers other 
than those given it by law. 

Difference Between a Company and a Partnership. 

A company differs from a partnership in that the mem¬ 
bers of a company are generally liable only to the extent 
of the amount remaining unpaid upon the shares held by 
them, while partners are personally liable to an unlimited 
extent for the debts of the partnership (see chapter on 
Partnership). 

Incorporation of Companies. 

Companies are called into existence by means pro¬ 
vided by Provincial and Dominion Acts called Companies 
Acts. Provincial companies can probably carry on busi¬ 
ness anywhere, i.e., in other provinces, in other parts 
of the Empire or in foreign states if the law of such other 
provinces or countries will admit them. It is, therefore, 
necessary to secure a Dominion charter only when the. 
objects of the company are connected with matters over 
which the Dominion Parliament has complete exclusive 
control (see chapter on the Government of Canada) or 
where the objects contemplate business which cannot be 
carried on in one province only. 

Although the prescribed procedure for incorporation 
is comparatively simple and a man of ordinary business 
experience might comply with the forms prescribed 
for incorporation, the chances are that through the 
want of skilled legal advice serious errors would be com¬ 
mitted. The services of a solicitor are, therefore, indis¬ 
pensable in the incorporation and subsequent organiza¬ 
tion of the company. 
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Incorporation in Alberta, British Columbia and Saskatchewan. 

To incorporate a limited joint stock company in these 
provinces there must be filed with the Registrar of joint 
stock companies (referred to as the Registrar hereafter) 
two documents called respectively Memorandum of Asso¬ 
ciation and Articles of Association. 

(a) Memorandum of Association. 

This is a document containing (1) the proposed name 
of the company having the word “limited” at the end 
thereof, (2) the objects of the proposed company, that is 
the nature of the operations of business the company in¬ 
tends to carry on, (3) the place in the province in which 
the head office is to be situated, (4) the time the company 
is to exist if for a certain length of time, (5) a declaration 
that the liability of the members is limited, (6) the amount 
of the capital of the company, the number of shares into 
which it is divided and the par value of each share. The 
Memorandum constitutes the charter of the company. 

Each subscriber to the Memorandum of Association 
must take at least one share, must sign the Memorandum 
and mark after his name the number of shares he takes. 
In Alberta and Saskatchewan at least three persons mu.st 
sign the Memorandum of Association, in British Columbia 
the Memorandum must be signed by five persons in the 
case of a public company and two in the case of a private 
company. 

(b) The Articles of Association. 

These contain the by-laws of the company. They, 
provide for the issue and allotment of shares, meetings of 
shareholders and directors, powers of directors and, gen¬ 
erally, matters connected with the rules of internal proce¬ 
dure by which the company’s business is administered. 
The Articles may or may not be filed with the Registrar 
but generally are. They are signed by each person apply¬ 
ing for the incorporation of the company. 

(c) The Certificate of Incorporation. 

After the Memorandum and Articles of Association 
are filed the Registrar, if all is in order, issues a certificate 
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permitting the company to commence business. This is 
evidence that the requirements of the law as to incorpora¬ 
tion have been complied with. 

(d) Name of the Company. 

No company will be incorporated having a name simi¬ 
lar to or the same as some other company incorporated 
or carrying on business in the province. Care must, there¬ 
fore, be taken to choose a distinctive name. 

(e) Seal. 

A seal should be obtained at once for the company as 
documents executed by the company must generally be 
under the company’s seal. 

<f) Limited. 

The word “limited” must be used after the company’s 
name on all signs, notices, advertisements, cheques, re¬ 
ceipts, letterheads and other company publications and 
wherever the company’s name appears on offices or places 
of business which the company occupies. 

(g) Powers. 

The powers of the company are those set out in the 
Memorandum of Association. The company can do noth¬ 
ing outside of those powers. 

Incorporation in Manitoba. 

Incorporation of companies is obtained after filing a 
petition containing practically the same statements as are 
contained in the Memorandum of Association mentioned 
above. The petition must be signed by at least 5 persons 
who must each take at least one share. 

The petition is hied with the Provincial Secretary 
and if all is satisfactory Letters Patent are issued. Such 
Letters Patent constitute the Charter of the company. In¬ 
corporation is not, however, complete until by-laws arc 
framed similar to the Articles of Association above men¬ 
tioned and adopted by the Company. 

Incorporation of a Dominion Company. 

This is accomplished by filing with the Secretary of 
State for Canada a petition similar to that required in 
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Manitoba, together with a Memorandum of Agreement 
and Stock Book. Letters Patent are then issued, consti¬ 
tuting the charter of the company and entitling it to carry 
on business anywhere in Canada. 

Incorporation by Special Act. 

This is effected by either the Parliament of Canada 
or the legislature of a Province passing a special Act. 
called a Private Act, in which the company’s powers, 
privileges, etc., are set out in part, the remaining powers, 
etc., being contained in provisions applicable to all com¬ 
panies. 

Cost of Incorporating a Company. 

(a) Legal Fees. 

These depend upon the size and importance of the 
company to be incorporated and the number and extent 
of consultations, attendance upon meetings, preparation 
and revision of company papers, contracts, minutes, etc. 
No tariff of fees has been agreed upon or settled by law 
as in the case of actions at law. Generally for small pri¬ 
vate companies where there is little to do but obtain the 
charter the fees do not amount to more than $100. It 
would be well in all cases to have an understanding when 
a solicitor is engaged as to probable fees to be charged. 

(b) Government Fees. 

Alberta. 

These fees must be paid to the Government before a 
company can be incorporated and are as follows: 

Capital of company not over $20,000, a fee of $50. 

Capital between $20,000 and $100,000—$50, plus $5 
for every $5,000 of capital over $20,000. 

Capital between $100,000 up to $600,000, $90, plus $3 
for each $10,000 of capital over $100,000. 

Additional fees of $5 and $2 must be paid for publica¬ 
tion of the certificate of incorporation and for filing articles 
of association, respectively. 

Saskatchewan. 

The same fees but substitute $40 for $50 in the first 

fee. 
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Manitoba. 

There is no fixed tariff but fees are regulated by the 
Government varying with the size of the company’s capi¬ 
tal. 


British Columbia. 

Capital not over $10,000 a fee of $25. 

Capital between $10,000 and $25,000, $25, plus $5, for 
each $5,000 of capital over $10,000. 

Capital between $25,000 and $500,000, $40, plus $2.50 
for every $5,000 of capital over $25,000. 

Organization of a Company. 

(a) Private Companies. 

These are companies composed of a very few indivi¬ 
duals, although there must always be at least the required 
number of shareholders above mentioned. These com¬ 
panies do not offer their shares to the public, and are con¬ 
sequently excused from complying with a very large num¬ 
ber of provisions, such as the filing of a prospectus and 
other requirements for the protection of the public. After 
incorporation of a private company a small amount of 
formal organization is advisable, such as holding the pre¬ 
liminary meetings prescribed below, the signing and seal¬ 
ing of any agreements the company is entering into such 
as the taking over of a business and after that practically 
the only thing required is to file a statement of annual re¬ 
turns mentioned below. All contracts entered into should 
be executed under the company’s seal and should be auth¬ 
orized by a resolution of the directors regularly passed at a 
meeting of the directors; proper minutes of all such meet¬ 
ings are kept. There should be kept a company seal, min¬ 
ute book, in which minutes of all meetings are entered 
up and contracts affixed to the pages of the book, a Stock 
Subscription Book in which the amount of stock held by 
each shareholder with the amount paid thereon is entered. 
In addition there should be kept the ordinary books of ac¬ 
count kept by any business. 
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(b) Public Companies. 

By reason of these companies offering their shares to 
the public for subscription, certain requirements are im¬ 
posed on them, such as filing a prospectus and other state¬ 
ments with the Registrar of Companies. These provi¬ 
sions aim at securing publicity for the company’s affairs, 
its prospects of making profit, the persons who as directors 
are to conduct its business and all facts which persons who 
arc induced to subscribe to its shares should be aware of. 
Below is given an outline of the manner in which a com¬ 
pany is organized. When the company is being launched 
the services of a solicitor, preferably a skilled company 
solicitor, are indispensable. This is true of both private 
and public companies. 

(c) Provisional Directors. 

Those who sign the incorporation papers of the com¬ 
pany become its provisional directors. Their tenure of 
office is, however, usually short lived. They usually retire 
at the first meeting of the company’s shareholders. 

(d) Company Meetings. 

The meetings in which the company is organized arc 
as follows and are held in the order given below. 

(1) Meeting of the Provisional Directors. 

After the company’s charter has been granted, this 
meeting is called for the purpose of calling the first general 
meeting of all the shareholders of the company called the 
Statutory meeting because the law requires it to be called 
within a certain time after the company is incorporated. 
With the notice calling the meeting must be forwarded a 
report of the provisional directors of the company’s affairs 
to date. This report must be filed with the Registrar. 

(2) Statutory and General Meeting. 

This meeting is called in order to inform the share¬ 
holders as to how the company has been floated and permit 
them to take matters into their own hands. A temporary 
chairman and secretary of the meeting are selected, the 
incorporation papers and charter of the company and the 
by-laws and seal are approved. Resolutions are passed 
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for the acquisition of property and permanent directors a' - e 
then elected. The meeting then adjourns till after the 
directors hold their meeting. 

(3) Directors’ Meeting. 

The newly elected directors elect officers among 
themselves. Resolutions are passed respecting the amount 
of stock to be issued, the calls required, the issue and sig¬ 
nature of stock certificates, the selection of a bank, etc., 
and the carrying out of any resolutions of the company 
respecting the purchasing of property. 

An adjourned meeting of the shareholders is then 
held to ratify the resolutions of the directors. 

(4) Ordinary General Meetings cf Shareholders. 

These must be called yearly and no more than a cer¬ 
tain time must elapse between such meetings or a penalty 
will be imposed. 

(5) Extra-ordinary General Meetings of Shareholders. 

The directors may call an extraordinary meeting at 
any time of their own will, and must do so if the share¬ 
holders require it. Each shareholder must be notified in 
the manner prescribed in the company’s by-laws. These 
shareholders’ meetings are the means by which the share¬ 
holders control the directors who transact and direct the 
ordinary business of the company. Questions are decided 
and resolutions passed by votes of a majority of share¬ 
holders present in person or by proxy (a proxy is the 
written authority from one shareholder to another to vote 
for him at a shareholder’s meeting in his absence). If the 
by-laws of the company require a quorum no less than 
that number can transact business at a meeting. 

Prospectus. 

Public companies are required to file within a certain 
time with the Registrar a document called a Prospectus 
or a statement similar to one. No subscriber for shares 
is liable or can be compelled to pay for the same unless be¬ 
fore he subscribed he was handed a copy of the Prospectus. 
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The Prospectus must contain a concise statement of 
the company’s incorporation, management, prospects, 
etc., and be signed by all of the directors. If the prospect¬ 
us contains any false statement or misrepresents any mat¬ 
ter mentioned therein each director will be personally lia¬ 
ble to any shareholder damaged thereby and if such share¬ 
holder acts promptly he can have his subscription for 
shares cancelled. 

Turning Partnership or Small Business into a Limited Company. 

The advantages of doing this are obvious. Partners 
or individuals in business are liable for all debts and obli¬ 
gations of the business. Shareholders in a limited com¬ 
pany are liable only for the amount unpaid upon their 
shares. If money is to be borrowed bonds or debentures 
of the company can be issued without the incurring of any 
personal liability by the shareholders. 

The partners or the owner of the business together 
with such others as make up the number required by law 
are usually the applicants for incorporation. After incor¬ 
poration, an agreement is entered into between the owner 
or owners of the business and the company whereby the 
company takes over the assets, stock in trade, good will, 
book debts, equipment, etc., the company assuming with 
the consent of the creditors of the former business the lia¬ 
bilities of such former business and the proprietors of such 
business receiving payment in shares of stock in the com¬ 
pany in the proportion in which they were interested in the 
assets transferred. Note that the owners of the business 
whose assets are transferred cannot relieve themselves of 
the liabilities of the former business and the company be¬ 
come liable for the same, except by the consent of all par¬ 
ties including the creditors of the former business. 

Shares. 

The capital stock of a company is contributed by the 
members of the company and the proportions of such cap¬ 
ital to which each member is entitled are called shares. 
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(a) Kinds of Shares. 

Shares are either common, preference or deferred. 
Preference shares are guaranteed a specified dividend 
prior to other shares. Deferred shares are sometimes 
issued giving their holders a large share of the profits after 
the holders of preference and common shares have receiv¬ 
ed a dividend. 

(b) Application for Shares. 

A person desiring to purchase shares in a company 
signs an application for shares stating the number he 
wishes and the amount payable on such shares. The 
directors consider these applications and if accepted the 
person applying is allotted the number of shares applied 
for and is notified in writing to that effect. Printed forms 
of application are usually supplied by the company. Until 
the applicant for shares receives notice that the shares 
applied for have been allotted to him he is not liable to pay 
for them. 

(c) Issue of Shares at a Discount. 

As a general rule shares cannot be issued at a dis¬ 
count, that is, as fully paid when in fact only part of the 
par value has been paid on them. The shareholders who 
hold such shares are liable to creditors of the company 
for the amount unpaid. In Alberta, Saskatchewan and 
British Columbia shares may be issued at a discount in 
the case of mining companies the memorandum of which 
expressly provides for issue at a discount. In Manitoba 
shares may be issued at a discount, if such issue be sanc¬ 
tioned by two-thirds in value of the shareholders at a spec¬ 
ial or general meeting. In Alberta and Saskatchewan a 
commission may be paid on a subscription for shares if 
the articles of association so provide. In British Columbia 
such provision may be in the memorandum or articles of 
association. 

(d) Who May Hold Shares. 

When shares are paid for in full or fully paid up they 
may be held by any person. Only persons who may con¬ 
tract may apply for and hold shares which are not fully 
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paid up (see chapter on Contracts). No company can 
hold the shares of another company unless its charter 
permits it. 

(e) Transfer of Shares. 

This is effected by the holder of shares signing a 
transfer. A form of transfer is usually printed on the 
back of the share certificate. The transfer must be ap¬ 
proved by the directors who may disapprove if the share¬ 
holder is indebted to the company. 

(f) Sale of Shares. 

In Alberta, Saskatchewan and Manitoba. 

In Alberta, Saskatchewan and Manitoba it is unlawful 
for any person or company to sell or attempt to sell “in 
the course of continued and successive acts”, or advertise 
for sale shares or bonds ('except government, provincial 
and municipal securities, and shares listed upon an ex¬ 
change approved by the Board of Public Utility Commis¬ 
sioners or (in Saskatchewan) the Local Government 
Board or (in Manitoba) the Public Utility Commissioner 
without first obtaining from the said Boards or Commis¬ 
sioner a certificate and a license for the selling agent, if 
there be one. Before such certificate can be obtained the 
applicant must file in the office of the Commissioners, to¬ 
gether with a fee of $5, a detailed statement of the plans 
and financial condition of the company and a copy of its 
charter and by-laws. Since the prohibition is against 
selling without a certificate “in the course of continued 
and successive acts” a company or person may make a 
private occasional sale of shares without first obtaining 
the certificate, unless the company is selling or attempt¬ 
ing to sell the whole or any part ol its own shares or 
bonds. Any person violating the above provisions is 
liable, on conviction before a magistrate or two justices 
of the peace, to a fine of $500 or imprisonment for six 
months. 

(g) Calls. 

A percentage of the price of the shares is usually paid 
upon application. Further portions of the amount still 
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due must be paid at such times as the directors require. 
These portions of the price still due on shares and called 
in by the directors are known as calls. If these calls arc 
not paid at the time specified the directors may enter suit 
for them. 

(h) Share Certificates. 

Stock or share certificates are issued as evidence that 
the person named therein is a shareholder. These certifi¬ 
cates are under the company’s seal and are signed by two 
officers or directors of the company. They should state 
the name of the shareholder, the number of the certificate 
and the number of shares which it represents. 

(i) Forfeiture, 

If a call is made on shareholders and the amount of the 
call is not fully paid on the day specified in the notice of 
call, then after the directors have notified the shareholders 
in the manner provided in the company’s by-laws the 
shares may, if the shareholder refuses to pay the call, be 
forfeited to the company. 

(j) Bonds and Debentures. 

When a company borrows money by mortgaging its 
property it divides up the loan into portions called bonds 
or debentures. Most companies are permitted by their 
by-laws to borrow money. The holders of these bonds 
and debentures are mortgagees of the company and have 
the same rights in the recovery of their loan as a mort¬ 
gagee of land. 

(k) Care in Subscribing for Shares. 

_ Many people have lost money by purchasing shares 
which have subsequently proved to be valueless. Such 
people often blame the government for lack of supervision 
of companies, or call the promoters who sold the shares 
swindlers and other hard names. Almost invariably the 
real fault lies with the purchaser himself. No man or 
woman should buy shares in any company without first 
making thorough enquiries into the affairs of the company, 
its directors, its capital, the nature of its business, its 
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prospects of making profits and paying dividends. The 
law cannot protect a man from his own carelessness or 
make good for him his errors in judgment. 

Directors. 

(a) Election. 

The permanent directors for the year are elected in 
the manner prescribed in the company’s by-laws at the 
first statutory meeting of the shareholders mentioned 
above. The articles or by-laws usually provide for the re¬ 
tirement each year of a certain number of the directors 
and election of others at the annual general meeting. 

(b) Powers. 

The directors control the ordinary business of the 
company. They are accountable to the shareholders whom 
they represent and act for., A small board of directors is 
generally sufficient. They should be and generally must 
be shareholders of the company. A director cannot retire 
from office except with the consent of his co-directors. 

(c) Meetings of Directors. 

Directors may meet and despatch business and ad¬ 
journ as they think fit. A director may at any time sum¬ 
mon a meeting by notice. They also determine what con¬ 
stitutes a quorum for a meeting. They must vote in per¬ 
son and not by proxy. Where the votes are a tie the chair¬ 
man has a casting vote. A majority of votes are neces¬ 
sary to carry resolutions. Minutes of all meetings should 
be kept. 

(d) Disqualification of Directors. 

The articles or by-laws of a company generally pro¬ 
vide that a director shall be disqualiiied if he holds any 
other place of profit under the company or becomes insol¬ 
vent or ceases to hold the number of shares required to 
qualify or fails to attend to his duties. It is now custom¬ 
ary to provide in the articles that directors may contract 
with the company. In the absence of such a provision 
such a contract is not binding on the company if it wishes 
to avoid it. 
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(e) Liability of Directors. 

The articles or by-laws of a company may provide 
that the directors shall be liable to an unlimited extent 
to the creditors of the company but after any such direct¬ 
ors leave the directorate they are liable only as ordinary 
shareholders for debts contracted after they leave. This 
is also the case if a director resigns more than a year prev¬ 
ious to the winding up of the company. Directors are 
also personally liable to an action for damages for deceit 
in respect of false statements contained in the company’s 
prospectus. Directors may purchase property from and 
sell to the company if the articles so provide, or if the com¬ 
pany in general meeting approves of the transaction after 
full disclosure thereof. 

(f) Consent. 

No man may be made a director without his written 
consent and if his liability for the company’s debts is to 
be unlimited he must be notified to that effect when 
elected. 

(g) Interference by Shareholders. 

Shareholders have no right to interfere with what 
a director does within his powers as a director. They may 
however, review and criticize such acts at the sharehold¬ 
ers’ general meeting. If loss occurs to the company 
through acts done by the directors acting in good faith 
and within their powers the shareholders cannot hold the 
directors liable. 

(h) Chief Officers. 

The President is the chief executive officer. He pre¬ 
sides as chairman of meetings of the Board of Directors. 
If he is unable to give all of his time to the management 
of the company’s affairs a managing director is appointed 
who takes charge of the company’s business. 

(i) Liability of Company. 

The company is liable for all acts of the directors 
done within the scope of their authority, i.e., acts which 
the company is permitted to do by its memorandum and 
articles of association and by-laws. 
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Foreign Companies. 

A foreign company, also called an Extra-Provincial 
Company, is so far as any province is concerned a company 
incorporated outside of that province, except one incor¬ 
porated by the Parliament of Canada. 

A foreign company cannot hold lands, sue creditors, 
or carry on business in any province unless it is licensed 
or registered in that province. Soliciting orders by com¬ 
mercial travellers is not “carrying on business” if the com¬ 
pany fills the orders outside the province and has no ware¬ 
house or office in it. It seems that Dominion companies 
may be required to pay a license if the license is 
also exacted of companies incorporated by the province 
impos'.ng the license. 

Winding Up Companies. 

Companies come to ah end in one of two different 
ways viz: 

(1) Time Running Out. 

The company’s charter may limit its existence to a 
certain length of time. Such limitations are rare. Nearly 
all companies are supposed to have a perpetual existence. 

(2) Winding Up. 

Any company’s existence may be terminated by a pro¬ 
cedure called a winding up. An official, known as a liquid¬ 
ator is appointed, the company’s assets sold or realized 
upon, its creditors paid, and the residue, if any, divided 
among the shareholders. The liquidator of a company 
being wound up occupies the same position as an assignee 
in an assignment for the benefit of creditors. 

Kinds of Winding Up. 

(a) Voluntary Winding Up. 

This is commenced by the shareholders themselves. 
The company may pass a resolution that the company be 
wound up. The same or another resolution may appoint 
the liquidator. Notice must be given to all creditors and 
if they see fit, they may request that some other liquidator 
than the one named be appointed. After the liquidator is 
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appointed the winding up is carried on by the liquidator 
under the control of the shareholders and directors. The 
liquidator calls in all of the amounts due and payable by 
the shareholders on calls, sells and realizes on the assets, 
pays creditors and the costs of the winding up and distri¬ 
butes the balance, if any, among shareholders. The liquid¬ 
ator may at any time apply to the court for direction and 
assistance. 

(b) Voluntary Winding Up Under Supervision of the Court. 

The creditors or shareholders may at any time during 
the winding up, petition to the court to supervise the wind¬ 
ing up. The liquidation under such supervision goes on 
as before only that the court may appoint some other 
liquidator or committee of inspection and require the 
liquidator to report to the court from time to time. 

(c) Compulsory Winding Up by the Court. 

If a company is insolvent, that is unable to pay its 
debts, it may either make an assignment for the benefit 
of creditors (see chapter on Assignments, etc.) if the cred¬ 
itors consent, or, if the creditors do not consent to an as¬ 
signment they can compel the company to be wound up 
by the court under the provisions of the Dominion Wind¬ 
ing Up Act. Dominion companies must also be wound 
up under this Act. 

The company will be wound up by the courts under 
the provisions of the Provincial Winding Up Acts when¬ 
ever: 

(a) The company in general meeting passes a reso¬ 
lution requesting the court to wind it up. 

(b) The company neglects to file the yearly report 
or to hold the statutory meeting. 

(c) The company either does not commence busi¬ 
ness for a year or suspends for a year. 

(d) The company’s membership is reduced below 
the minimum required by law. 

(e) The court deems it advisable to wind the com¬ 
pany up. 
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If the company is insolvent any creditor having a 
claim of $200 or over or in the cases (a) to (c) any share¬ 
holder may petition the court to wind the company up. 
Before a creditor petitions, the company must have refused 
for 60 days to pay the debt. 

Upon a winding up order being granted and a liquid¬ 
ator being appointed the company only continues to exist 
for the purpose of the winding up and in such winding up 
no one but the liquidator and the court has any authority 
or right to interfere. 

The liquidator proceeds to sell and realize on all the 
assets, make calls from shareholders who still owe any 
amount of money in respect of shares held by them. Share¬ 
holders who have paid for their shares in full incur no 
further liability. 

The liquidator then publishes a notice requiring all 
creditors to file their claims with him within a certain time. 

When the assets of the company have been realized 
or as much of such assets as may be have been turned into 
cash the proceeds are distributed as follows: 

First. 

Expenses of winding up; the liquidator’s remunera¬ 
tion and expenses and legal fees. 

Second. 

Salaries overdue and unpaid but earned covering a 
period not exceeding three months prior to the winding up 
order. 

Third. 

Costs of execution creditors and others who had seized 
goods of the company before the winding up. 

Fourth. 

The general creditors of the company which includes 
claims for debt or damages, taxes and rent where no dis¬ 
tress made before the winding up. 

Where goods of the company are seized for overdue 
rent or taxes before the winding up the landlord or munici- 
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pal authority retains such goods absolutely and can sell 
and retain the proceeds. 

The holders of securities, that is creditors who arc se¬ 
cured, have the same rights as in an assignment for the 
general benefit of creditors. Mortgagees of the company, 
the holders of the company’s bonds and debentures, have 
the same rights as ordinary mortgagees; they may cither 
foreclose on their mortgage or assign it over to the liquid¬ 
ator at a price settled upon. 

The winding up of a company involves a vast number 
of incidents, the discussion of which is outside of the 
scope of this book. Note carefully that as soon as a per¬ 
son becomes a shareholder in a company he becomes liable 
at any time if the company is wound up to pay up the full 
amount of shares subscribed and even though he has been 
deceived when subscribing unless he promptly, when he 
discovers the fraud, seeks to cancel his subscription for 
shares, he will be unable so to do after a company is or¬ 
dered to be wound up. 


DAIRY ASSOCIATIONS AND REGULATION OF 
DAIRIES AND CREAMERIES. 


Formation. 

Alberta, Saskatchewan, Manitoba. 

A SSOCIATIONS under the Dairy Acts may be form¬ 
ed by any five or more persons for the purpose of 
manufacturing butter or cheese or both, or pro¬ 
viding cold storage for the safe keeping thereof or (in 
Alberta only) for the purpose of fattening poultry or (in 
Saskatchewan only) the manufacture of ice cream and 
providing cold storage therefor. 

In Alberta they must make, sign and acknowledge 
before any person empowered to administer oaths or affi¬ 
davits to be used in the Supreme Court of the province and 
file in the office of the Provincial Secretary a declaration 
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in writing and such declaration shall state the name of one 
of the persons signing the same as having been appointed 
provisional secretary of the Association. The declaration 
must designate one or more places in the province where 
business is to be carried out. Upon the filing of the dec¬ 
laration the members become a body corporate by the 
name therein described, but no declaration shall be filed 
unless shares to the extent of $1,500 have been subscribed 
of which not less than $1,000 have been paid up by the per¬ 
sons signing such declaration and evidence of such sub¬ 
scription and payment shall be filed with the declaration. 

In Saskatchewan they must sign a memorandum of 
association containing the following particulars: (a) 
The name of the proposed company with the words “lim¬ 
ited” as the last word thereof; (b) The objects for which 
the proposed company is to be established; (c) The place 
in the province where the. head office of the company is 
proposed to be situated; (d) A declaration that the liabil¬ 
ity of the members is limited; (e) The amount of capital 
for which the company proposes to be incorporated div¬ 
ided into shares of a certain fixed amount subject to the 
following regulations, namely: that no subscriber shall 
take less than one share, and that each subscriber of the 
memorandum of association shall write opposite his name 
the number of shares he takes and shall be the bona fide 
holder in his own right of the share or shares for which'he 
is the subscriber in the memorandum of association; (1) 
The name of such one of the subscribers as has been 
chosen to be the provisional secretary of the company; (g) 
That the business of the company is to be conducted on the 
co-operative plan and in accordance with the provisions 
of The Dairyman’s Act. 

The memorandum of association shall be signed by 
each subscriber in the presence of and attested by one wit¬ 
ness at least. 

Upon the registration of such memorandum, the min¬ 
ister issues a certificate and publishes a notice of the fact 
of such issue in The Saskatchewan Gazette. 
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The registration fee is $10, which must accompany 
the memorandum of association. 

Upon the issue of such certificate, the subscribers of 
the memorandum of association, together with such other 
persons as may thereafter become shareholders of the 
company, become a body corporate under the name set 
forth in the memorandum. 

In Manitoba the founders must sign, and acknow¬ 
ledge before a notary public, commissioner for taking 
affidavits or justice of the peace, in duplicate, and send to 
the office of the Minister, a declaration in writing stating 
the name of one of the persons signing the same as having 
been appointed provisional secretary of the association; 
and, upon the filing of the declaration in said office, the 
members of the association become a body corporate by 
the name therein described; provided, however, that (a) 
no such declaration shall be filed unless shares to the ex¬ 
tent of four thousand dollars have been subscribed for by 
the persons signing and not less than twenty-five per cent, 
of the amount of his subscription paid up by each of the 
subscribers, and evidence of such subscription and pay¬ 
ment shall have been produced to the Minister by statu¬ 
tory declaration of the provisional secretary, showing what 
amounts have been paid on account of their respective 
subscriptions and whether in cash or otherwise; (b) no 
such declaration shall be filed by the Minister and no 
creamery or cheese factory erected by the subscribers un¬ 
til the site and the plans and specifications of the proposed 
building or buildings shall have been first approved by 
the Minister. 

Powers. 

In all three provinces such associations may acquire 
and hold real estate for the purpose of carrying out their 
objects and may sell, mortgage or lease the same. Tn 
Alberta they have full power to do all necessary acts and 
enter into all necessary contracts for the purposes of their 
business and to borrow money for the purpose of their 
business and to issue bonds or debentures for the repay- 
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ment of the same with interest and such bonds of deben¬ 
tures may be secured upon the real and personal estate of 
the association including called or uncalled capital and 
such bonds may be issued in accordance with the rules of 
the said association and shall be payable at such time or 
times as may be therein expressed and may be mortgaged, 
sold or hypothecated by the said association in accordance 
with any provisions in that behalf included in the said 
rules but such bonds shall not be issued until the same 
shall have been approved by the Lieutenant Governor in 
Council and a notice of the intended issue of the same in 
writing shall have been deposited in the office of the Pro¬ 
vincial Secretary. 

In Saskatchewan they may make, sign, and accept 
promissory notes, and bills of exchange in the usual con¬ 
duct of business execute and deliver chattel mortgages, 
liens or bills of sale on or. of the stock in trade and other 
personal property of the company; issue bonds signed by 
the president or other presiding officer, and countersigned 
by the secretary, which bonds may be made payable at 
such times, in such manner and at such places in Canada 
and may bear such rate of interest as the directors think 
proper; issue, sell or pledge all or any of the said bonds 
at the best price and upon the best terms and conditions 
obtainable, for the purpose of raising money for prose¬ 
cuting the company’s business; secure such bonds by 
a mortgage or trust deed upon the whole or a part of its 
property, real or personal or both, present or future or 
both, as may be specified therein. 

But they shall not: (a) Sell, mortgage or lease any of 
their real estate; (b) Execute or deliver a chattel mort¬ 
gage, lien or bill of sale upon their stock-in-trade or other 
personal property; or (c) Issue bonds; without in each 
case first obtaining the sanction of not less than two-thirds 
in value of the shareholders present in person or by proxy 
at a special meeting of the company duly called for con¬ 
sidering the same, of which meeting at least ten days’ 
notice shall be given by mailing to each shareholder a 
notice stating, in addition to the time and place of holding 
the meeting, the special objects thereof. 
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In Manitoba before the association sells, mortgages, 
leases, or otherwise disposes of any real property owned 
by it it must be authorized to do so at a general meeting 
of the association, of which meeting at least ten days' 
notice has been given by mailing a notice to each member 
stating therein the objects of such meeting. It may also 
upon authority of a by-law by the directors enter into con¬ 
tracts, sign, make and accept notes, bills of exchange, chat¬ 
tel mortgages, liens, bills of sale or securities upon stocks 
or instruments of such nature and relating only to its. 
effects other than real estate. 

Organization. 

Alberta, Saskatchewan and Manitoba. 

Within one month after the filing of such declaration 
as aforesaid a meeting of the members of the association 
shall be called by notice to be mailed or delivered to each 
member by the provisional secretary at least ten days be¬ 
fore the day of meeting and at such meeting or at any ad¬ 
journment thereof the members of the association shall 
agree upon and frame a set of rules for the regulation and 
management of the association. 

Approval of Site. 

In Alberta no association shall erect any building 
for the purpose of manufacturing butter or cheese until 
the site, plans and specifications of such building or build¬ 
ings have been approved by the minister. In Manitoba 
such approval must be given before the declaration form¬ 
ing the association can be filed. 

Liability of Shareholders. 

Alberta, Saskatchewan and Manitoba. 

The liability of the shareholders is limited to the 
amount unpaid in respect of any share or shares held by 
him or her and any shareholder having fully paid up the 
amount of his said share or shares shall be absolved from 
all further liability. In Saskatchewan a shareholder is 
not liable to any action in respect of his liability until an 
execution against the association has been returned un¬ 
satisfied in whole or in part. 
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Returns to Government. 

Alberta, Manitoba and Saskatchewan. 

Every association must not later than January 31st in 
each year, make a return to the Provincial Secretary of its 
affairs during the year ending the thirty-first day of De¬ 
cember preceding. In Saskatchewan such returns as the 
Minister of Agriculture may require must be made to him 
on or before January 10th in each law. In Manitoba such 
return must be made to the Minister of Agriculture not 
later than Nov-. 30th of each year, in respect to the year 
ending on the preceding October 31st. 

Loans to Association. 

Alberta. 

The Minister of Agriculture out of the moneys ap¬ 
propriated by the Legislature in that behalf may author*- 
ize the making of a loan (not exceeding $1,500) to any 
association and determine'the amounts and conditions up¬ 
on which such loan may be made and repaid. 

Saskatchewan. 

In Saskatchewan the Minister may lend such sum as 
the Lieutenant-Governor-in-Council may authorize to be 
lent on account of the cost of machinery required by the 
company or association. If the money lent is more than 
sufficient to pay for such machinery or meet the balance 
remaining unpaid thereon, the excess may be used to de¬ 
fray the cost of or claims against the creamery building. 
No such loan shall exceed the sum of $3,000, nor shall the 
a £g re g at e of such loans at any time exceed $20,000. 

Failure to Supply Milk. 

Alberta and Saskatchewan. 

Any person who wilfully violates a contract to supply 
milk or cream to an association may on summary convic¬ 
tion thereof before a justice of the peace in addition to any 
civil remedy available against him be ordered to pay to 
such association by way of a penalty a sum not exceeding 
$25.00, together with costs of prosecution. 
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In Saskatchewan. 

In case it is shown that an association has violated the 
provisions of the preceding section, the minister may, 
whether or not proceedings have been taken for prosecu¬ 
tion of the offender, cancel its license (if any) and certi¬ 
ficate of incorporation. 

Any person engaged in the business of selling milk or 
cream or of manufacturing the same into butter, cheese or 
ice cream, who discriminates between different sections, 
districts, localities, municipalities, or parties by purchas¬ 
ing such milk or cream at a higher rate in one or more of 
such sections, districts, localities or municipalities than he 
pays for a similar grade of the same commodity in another 
or others, or by paying a higher price therefor to one or 
more persons than to another or others, after making due 
allowance in either case for any difference there may be in 
the cost of transportation from the respective points of 
purchase to the point of manufacture, shall be guilty of an 
offence and liable, on summary conviction to a penalty 
not exceeding $200. 

Dairy Commissioners. 

Alberta, Saskatchewan and Manitoba. 

Any dairy commissioner or inspector must at all reas¬ 
onable hours have free access and admission to all cream¬ 
eries and cheese factories and everything contained there¬ 
in and on the premises and also to the buildings and prem¬ 
ises used for dairy purposes by any patron, and (in Mani¬ 
toba) shall have the right to take samples of milk, cream, 
butter or cheese for the purpose of testing or analysing 
same by the professor of chemistry of the Manitoba Agri¬ 
cultural College whose certificate shall be prima facie evi¬ 
dence of the fact contained therein without proof of his 
signature. 

The owner, operator, manager or other person in 
charge of any creamery or cheese factory, who refuses ad¬ 
mission or who offers any obstruction or fails to facilitate 
the work of inspection, who overreads or underreads the 
Babcock test or who violates any of the provisions of the 
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Dairy law, upon summary conviction before any police 
magistrate or justice of the peace, is liable to a penalty of 
not less than ten dollars and not more than one hundred 
dollars. (In Saskatchewan the fine does not exceed $50 
and costs). 

No police magistrate or justice of the peace having 
any pecuniary interest in a creamery or cheese factory as 
aforesaid shall hear or determine any complaint under the 
Dairy Act. 

Saskatchewan. 

No municipal by-law or regulation affecting the pro¬ 
duction, manufacture or sale of dairy produce, hereafter 
passed or adopted shall be operative until approved of by 
ihe daily commissioner. 

All such municipal by-laws and regulations heretofore 
passed and not submitted to the dairy commissioner for 
his approval within three months from the date when the 
Dairy Act came into force, cease to be operative at the ex¬ 
piration of such three months. 

Sanitation and Operation. 

Alberta and Manitoba. 

The buildings and premises of every creamery and 
cheese factory must be kept in a sanitary condition satis¬ 
factory to any dairy inspector. 

All materials entering into the manufacture of butter 
and cheese must be clean and wholesome and the methods 
employed in manufacturing sanitary. 

The methods of handling and caring for milk, cream 
and the dairy utensils used by patrons, must be clean and 
sanitary and satisfactory to any dairy inspector. 

Where the butter fat contents of milk supplied to a 
creamery or cheese factory is determined by the Babcock 
test, the measuring pipette shall have a marked capacity 
of 17.6 cubic centimeters. 

Where the butter fat contents of cream supplied to 
a creamery is determined by the Babcock test, the stand- 
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ard sample of cream taken for testing shall weigh 18 
grammes. 

Where a composite test is made to determine, by the 
Babcock test, the percentage of butter fat contained in 
milk or cream supplied to creameries and cheese factories 
by any patron, a sample shall be taken from each weighing, 
and the proportion which such sample bears to the weight 
of the milk or cream from which it is taken, shall be main¬ 
tained in the taking of all other samples entering into such 
composite test. 

The samples of milk and cream collected for a compo¬ 
site test from each patron, shall be kept in a cool place, in 
a separate, tightly stoppered glass bottle or jar plainly 
labelled with the patron’s name. 

A record shall be kept of all tests, composite or other¬ 
wise, made to determine the butter fat contents of milk 
or cream, and any patron or any inspector appointed under 
this Act shall have the right to examine such record at 
all reasonable hours. 

The owner, operator, manager or other person in 
charge of a creamery or cheese factory shall keep a record 
of the amount of milk or cream received each day from 
each patron, and the disposition made thereof; also of the 
weight of all butter and cheese manufactured daily. 

Any person or any inspector appointed under the 
Dairy Act shall have the right to examine such records at 
all reasonable hours. 

Alberta only. 

The owner, operator, manager or other person in 
charge of any creamery shall make and deliver with every 
payment to each patron a statement showing among other 
details—(a) The period which each payment covers; (b) 
The quantity of milk or cream supplied by him during such 
period; (c) The butter fat contents in pounds of such milk 
and cream; (d) The quantity of butter manufactured 
therefrom; (e) The basis and rate of payment per pound 
of butter fat or of manufactured butter as the case may be. 


8—W.C.L. 
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Alberta only. 

The owner, operator, manager or other person in 
charge of any cheese factory shall make and deliver with 
every payment to each patron, a statement showing 
among other details—(a) The period which such payment, 
covers; (b) The quantity in pounds of milk supplied by 
him during such period; (c) If payment is based on the 
butter fat value of such milk then the butter fat contents 
in pounds must be shown; (d) The basis and rate of pay¬ 
ment per pound of butter fat or per hundred pounds of 
milk, as the case may be. 

The owner, operator, manager or other person in 
charge of any creamery or cheese factory shall make such 
statistical returns in such form and at such times as the 
Minister may require. 

Closing of Creamery. 

Alberta and Manitoba. 

Upon the report of any dairy inspector that a cream¬ 
ery or cheese factory is not in a sanitary condition or that 
the methods of manufacture are unsanitary the Minister 
may order the owner, operator, manager or other person 
in charge thereof to close the same forthwith and it shall 
be kept closed until the dairy inspector reports that the 
sanitary condition and methods are satisfactory. 

Registration of Owners, etc. 

Alberta and Manitoba. 

The owner, operator, manager or other person in 
charge of every creamery and cheese factory must register 
in the office of the Minister upon forms to be supplied by 
him the name, location and nature of the business of such 
creamery or cheese factory and such other information as 
to ownership and operation as the Minister may require. 

A record of all such registrations shall be kept by the 
Minister and shall be open to public inspection. No own¬ 
er, operator, manager or other person in charge not so 
registered, shall conduct, operate or carry on the business 
of any creamery or cheese factory without permission 
from the Minister so to do and such permission may he 
granted only upon the report of a dairy inspector. 
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Refusal to grant such permission may be based 
upon lack of proper equipment or upon unsanitary condi¬ 
tions. 

An appeal from the decision of the Minister may 
be made to the Lieutenant-Governor-in-Council. 

Regulations as to Sale. 

Manitoba. 

(a) Adulteration. 

No person shall sell milk for consumption as such 
containing less than eight and one-half per cent, of solids, 
not fat, or less than three and a quarter per cent, of butter 
fat; and no person shall sell cream for consumption as such 
containing less than eighteen per cent, of butter fat. 
Every person who violates the foregoing provision shall 
be liable to a penalty of not less than $5 nor more than $25 
and, in default of payment, to imprisonment for a period 
not exceeding two months. 

Whosoever shall sell, supply, bring or send to any 
creamery or cheese manufactory for manufacture any milk 
diluted with water, or in any way adulterated, or milk from 
which any cream has been taken, or milk commonly known 
as “skimmed milk” or milk or cream from a cow which he 
knows to be diseased or whosoever shall keep back any 
part of the milk known as “strippings” shall for each and 
every offence be liable in a fine of not less than $10 nor 
more than $50. In case such penalty or damages are not 
forthwith paid upon conviction or order, with such costs 
as shall be awarded, they may be levied by distress and 
sale of the goods and chattels of the offender by warrant 
under his hand and seal. 

In case of a penalty being imposed on default of pay¬ 
ment or sufficient distress the offender may be imprisoned 
in a common gaol for not less than one day nor more than 
twenty days, at the discretion of the justice unless such 
penalty, costs and the charges of commitment be sooner 
paid. 

The penalty or damages when recovered shall be paid 
over by the justice to the owner, directors or trustees of 
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the factory where or in respect of which the offence shail 
have been committed. 

Any party aggrieved by such fraudulent conduct as 
aforesaid may, at his election sue the offender in any civil 
court of competent jurisdiction and recover from him the 
amount of damages sustained, and levy the same, with the 
costs, according to the ordinary practice of the court. 

(b) Butter and Cheese Brands. 

Every proprietor, firm or corporation operating any 
creamery in Manitoba shall make use of one or more sten¬ 
cils, stamps or brands on all products of his 01 their cream¬ 
ery offered for sale. Each one of such stencils, stamps, or 
brands shall be registered with the Department of Agricul¬ 
ture and Immigration and bear a number furnished by the 
said Department of Agriculture and Immigration as fol¬ 
lows:—(a) For the first quality of butter manufactured, 
the stencil, stamp or brand may consist of an emblem, dev¬ 
ice or name, with the name and address of such creamery, 
but shall contain, with the number allotted by the Depart¬ 
ment the name and address of such creamery and the 
words “Manitoba creamery butter”; (b) For a quality 
inferior to the first, the stencil, stamp or brand may con¬ 
sist of an emblem, device or name, but shall bear the num¬ 
ber allotted by the Department. 

The proprietor, firm or corporation operating any 
cheese factory in Manitoba shall register with the Depart¬ 
ment of Agriculture and Immigration in Winnipeg a sten¬ 
cil showing the name and address of such factory, and 
having the words “Factory Cheese” and the number of the 
stencil as furnished by said Department, and shall brand, 
imprint or impress such stencil on all cheese manufactured 
at such factory and shipped therefrom. 

No maker of dairy butter shall brand his product as 
creamery butter, and no proprietor, person, firm or cor¬ 
poration who ships or sells butter on consignment or 
otherwise from any place in Manitoba shall brand dairy 
butter as creamery butter. 

No maker of dairy cheese shall brand his cheese as 
“Factory Cheese” and no proprietor, person, firm or cor- 
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poration who sells cheese on consignment or otherwise 
shall brand dairy cheese as “Factory Cheese.” 

Every proprietor, person, firm or corporation who 
ships or sells butter on consignment or otherwise from 
any place in Manitoba shall make use of one stencil, stamp 
or brand or more on all butter so shipped or sold as fol¬ 
lows:—(a) Where the butter purchased by such proprie¬ 
tor, person, firm or corporation for re-sale was marked 
“Manitoba creamery butter” the stencil, stamp or brand 
used may consist of an emblem, device or name, with the 
name and address of such proprietor, person, firm or cor¬ 
poration so reselling, but shall contain together with the 
number allotted by the Department the words “Manitoba 
creamery butter;” (b) Where the creamery butter pur¬ 
chased by such proprietor, person, firm or corporation for 
re-sale was not marked “Manitoba creamery butter,” then 
the stencil, stamp or brand may consist of an emblem, 
device or name, but shall bear the number allotted by the 
Department. 

Every such stencil shall have letters and figures not 
less than three-eights of an inch in height and one quarter 
of an inch in width. 

Every person who violates any of the above provi¬ 
sions relating to brands, etc., shall be liable to a penalty 
of not less than $50 nor more than $200, and in default of 
payment, to imprisonment for a period not exceeding two 
months. 

The Minister of Agriculture and Immigration may 
make such regulations as he may deem necessary for the 
registering and numbering of such stencils and for the bet¬ 
ter carrying out of the provisions and objects of the Dairy 
Act. 

British Columbia. 

Licenses. 

Creameries and dairies are governed by regulations 
made under the “Dairies Regulation Act.” 

No creamery or dairy shall carry on business without 
a license. 
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No creamery or dairy shall permit any milk or cream 
to be tested save by a licensed Inspector. 

Reports. 

Every creamery or dairy purchasing or dealing in any 
milk or cream shall deliver to the owner thereof, at such 
time and in such form as may be prescribed by regulation, 
a just and true account of the amount and value thereof, 
certified by an Inspector. 

Inspectors. 

The Minister of Agriculture may issue in such form 
and for such term and subject to such conditions and to 
the payment of such fees as he may by regulations ap¬ 
proved by Order-in-Council and published in the British 
Columbia Gazette from time to time provide:—(a) Licen¬ 
ces to creameries or dairies'and (b) Licences to Inspectors 
who shall be known as “Inspectors of Milk Products.” 

Every Inspector shall pass such examinations and 
shall perform such duties as may from time to time be pre¬ 
scribed, and in the performance of such duties shall com¬ 
ply with and shall not contravene the regulations and rules 
for the time being in force. 

Testing Machinery. 

The Minister of Agriculture may by rules or regu- 
ations under this Act prescribe the testing machinery and 
equipment to be used by creameries and dairies. 

The Minister of Agriculture may from time to time 
make rules and regulations, to be approved by Order-in- 
Council and published in the British Columbia Gazette, 
for carrying out the purposes of the Act, including matters 
in respect whereof no express or only partial or imperfect 
provisions have been made and every such rule or regula¬ 
tion shall have the force of law as if embodied in the Act. 

Any person contravening or committing any breach 
of or committing any offence against any of the pro¬ 
visions of the Act shall be liable upon summary convic¬ 
tion to a penalty of not less than $20 and not more than 
$ 100 . 
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EXEMPTIONS FROM SEIZURE UNDER 
EXECUTION OR FOR RENT. 


A PIERSON who obtains from a court a judgment re¬ 
quiring some other person to pay him money is 
known as a judgment creditor and the latter as a 
judgment debtor. To enforce payment the creditor may 
obtain from the court an order commanding the sheriff to 
seize and sell the debtor’s goods. This order to the sheriff 
is called a writ of execution. 

In the absence of legislation to the contrary a cred¬ 
itor could sell under execution everything a debtor pos¬ 
sessed, leaving him penniless. As a protection against a 
creation of absolute poverty the Exemption Acts have 
been passed in order to preserve for the use of debtors the 
necessities of life and the means of making a livelihood. 
These Acts provide as follows: 

Alberta and Saskatchewan. 

(a) Lands. 

The homestead, of not more than 160 acres, is ex¬ 
empt, but any additional land owned by the debtor may 
be sold under execution. The homestead means and in¬ 
cludes the houses and buildings occupied by the debtor as 
the home of himself and family and also 160 acres of the 
land upon which the buildings are situated. Residents 
of towns and cities are entitled to the exemption of the 
house and buildings occupied by them and also the lots 
on which the same are situate to the extent of $1,500. The 
debtor must actually reside upon the homestead. When 
he ceases to reside upon it, it ceases to be exempt. A mer¬ 
ely temporary absence where the debtor has a bona fide 
intention of returning is, however, permitted. He may 
mortgage it and, if it is sold under a forced sale under 
the mortgage or in any other manner, the proceeds or the 
surplus of such proceeds are exempt, Also if the premises 
are destroyed by fire the proceeds of the insurance are 
exempt. But if of his own free will the debtor sells the 
homestead, the proceeds of such voluntary sale are not 
exempt. 



120 


WESTERN CANADA LAW 


(b) Goods and Chattels. 

The following goods are exempt: 

(1) The necessary and ordinary clothing of the 
debtor and his family. 

(2) Furniture, household furnishings, dairy uten¬ 
sils, swine and poultry to the extent of $500. 

(3) The necessary food for the family of the debtor 
during six months, which may include grain and flour or 
vegetables and meat, or animals intended for food (as one 
ox and two horses or one ox, one horse, one mule). 

(4) Three oxen, horses or mules or any three of 
them, 6 cows, 6 sheep, 3 pigs and 50 domestic fowls, be¬ 
sides the animals the debtor may have chosen to keep for 
food purposes and food for such animals for the months 
of November to April inclusive in each year or for such 
of these months or parts thereof as may follow the date 
of seizure, if the seizure be made between August 1st and 
April 30th, following. 

(5) The harness necessary for three animals. One 
wagon or two carts, one mower or cradle and scythe, one 
breaking plow, one cross plow, one set of harrows, one 
horse rake, one sewing machine, one reaper or binder, one 
seed drill, one set of sleighs. 

(6) The books of a professional man used in the 
practice of his profession. 

(7) The fools and necessary implements to the ex¬ 
tent of $200 used by the debtor in the practice of his trade 
or profession. 

(8) Seed grain sufficient to seed all his land under 
cultivation, not exceeding 80 acres, at the rate of 2 bushels 
per acre, the debtor has the right to choose the seed, and 
14 bushels of potatoes. 

In Saskatchewan if, since June 24, 1915, the debtor 
has given a chattel mortgage on any of the chattels men¬ 
tioned in paragraphs (4) and (5) above he may claim as 
exempt from seizure under such mortgage the number or 
part of the number of such chattels which he may hold 
free from seizure under an execution. 
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(c) Debtor’s Right to Select. 

A debtor may pick out from all his goods those he 
wishes to exempt to the number and amount allowed as 
above. 

(d) Article Sued For. 

If a seizure is in respect of a judgment for the price of 
any article that article is not exempt. 

(e) Deceased Debtor. 

If a debtor dies his widow and children can claim the 
same exemptions if they are in the use and enjoyment of 
the goods and lands. 

(f) Absconding Debtors. 

These exemptions do not apply if a debtor absconds 
from the province leaving no wife or family behind or 
where goods are seized in an alimony action. (See Hus¬ 
band and Wife). 

Manitoba. 

(a) Lands. 

The homestead of 160 acres, together with house, 
stable, barns and fences, is exempt, or if the debtor is not 
a farmer, the actual home or residence valued at not more 
than $1,500; if it exceeds in value $1,500, it may be sold, 
but $1,500 must be deducted from the proceeds of the sale 
and handed to the debtor. If the homestead is over 160 
acres, the excess acreage may be sold. The rules as to 
parting with the homestead and application of the insur¬ 
ance moneys are the same as in Alberta and Saskatche¬ 
wan. 

(b) Goods. 

(1) Bed and bedding of the debtor and his family 
and their household furniture and effects not exceeding 
$500 in value. 

(2) The necessary clothing of the debtor and his 
family, and fuel for six months. 

(3) Twelve volumes of the books of a professional 
man, axe, saw, gun, and 6 traps. 
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(4) Necessary food for the debtor and his family 
for 11 months in his possession at time of seizure. 

(5) Three horses, mules or oxen, 6 cows, 10 sheep, 
50 fowls and food for them for 11 months (note “horses” 
includes colts and fillies. Horses over 4 years old are 
exempt only if used by the debtor in making his living). 

(6) Tools, agricultural implements and necessaries 
used by the debtor in the practice of his trade or profes¬ 
sion to the value of $500. 

(7) Articles and furniture necessary to the perform¬ 
ance of religious services. 

British Columbia. 

Lands. 

Any person possessed'of lands may register them as a 
homestead under a special Act entitled “The Homestead 
Act” and thereafter such homestead is exempt from seiz¬ 
ure under execution in respect of any debt contracted after 
the homestead is registered under the Act to the extent 
that the value of such homestead does not exceed $2,500. 
For any amount over $2,500 only so much as exceeds 
$2,500 shall be liable to be sold. 

Debtor Dying. 

If debtor dies without a will leaving a widow and 
minor children the homestead passes to the widow while 
the children are under age and while the widow remains 
unmarried and is exempt from seizure for any debt con¬ 
tracted by the deceased debtor after the property was reg¬ 
istered as a homestead. 

Abandonment. 

A debtor may at any time abandon the homestead by 
registering a formal document where the homestead was 
registered and thereafter the homestead shall cease to be 
exempt and the debtor may sell or dispose of it as he 
pleases. He cannot, however, sell or mortgage the home¬ 
stead without the consent of his wife so long as she resides 
within the Province of British Columbia. Heavy penal¬ 
ties are payable for any false statement under this Act. 
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(b) Goods and Chattels. 

A debtor’s goods and chattels to the value of $500 are 
not liable to seizure. In case of a seizure the debtor may 
select goods to the value of $500 which goods shall be 
exempt. To secure this exemption the debtor must claim 
it at the time of seizure. If he allows the goods to be taken 
he cannot afterwards claim the exemption. The debtor or 
the sheriff’s officer should make a list of such goods. If 
the sheriff considers that the goods selected exceed $500, 
he must notify the debtor to that effect and within one 
day, unless an agreement is reached, apply to a Justice of 
the Peace to name a valuator, whose decision shall be final 
as to what goods are exempt. The valuator must value 
the goods in the presence of the debtor or after one day’s 
notice to him. 

Exemptions From Distress for Rent. 

The law is practically the same in each of the four 
Western Provinces. Where a landlord makes a seizure 
under warrant of distress for overdue rent the following 
goods on the tenant’s premises cannot be seized: 

(1) Fixtures, that is, things fixed to the land (even 
though the tenant may by his agreement with the landlord 
have the right to remove them) such as kitchen ranges, 
coppers, grates, furnaces, and, on a farm, articles fixed to 
the soil, such as windmills, sheds, which cannot be restored 
in the same condition as when taken. 

(2) Goods not belonging to the tenant but happen¬ 
ing to be on the premises to be attended to, repaired, or 
worked up in the way of his trade, as a horse left with a 
blacksmith to be shod, a coat delivered to a tailor to be 
repaired or goods left for safekeeping, etc. 

(3) Goods actually at the time in use by some per¬ 
son, as the horse a man is riding, the clothes a person is 
wearing or tools of trade in actual use. 

(4) Goods belonging to a guest at an inn. 

(5) Goods in custody of the law. 

(6) Wild animals. 
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(7) Perishable articles such as butchers’ meat and 
where there are sufficient other goods to satisfy the rent 
due, sheep, cattle, horses, hogs, tools of trade, growing 
crops. 

(8) Generally goods not belonging to the tenant, al¬ 
though on the tenant’s premises, but this exemption does 
not apply so as to prevent the landlord seizing goods 
claimed by another, where that other claims by reason of 
a writ of execution or attachment against the goods, nor is 
the landlord prevented from seizing goods the tenant has 
sold to another, but which are yet on the premises or 
goods which the tenant has agreed to purchase but which 
are yet owned by another nor is the landlord prevented 
from seizing goods mortgaged nor goods which the tenant 
has exchanged with another to defeat the landlord, nor 
is the landlord prevented from seizing goods which are 
claimed by some relative of the tenant who is living with 
him as a member of his family. 

Distress Under Mortgage. 

Where a mortgagee seizes goods under a warrant 
of distress for interest due, the only goods he can seize 
are those not exempt from seizure under a writ of execu¬ 
tion. _ 


Policy . FIRE INSURANCE 

A FIRE insurance policy is a contract by which a Fire 
Insurance Company, called the insurer, or “the 
company,” agrees to compensate the other party to 
the contract, called the insured, in case of loss of property 
by fire, if the person so insured complies with certain re¬ 
quirements and pays to the company a certain yearly 
amount called the premium. 


Payment of Premium. 

The premium must be paid to the company’s agent 
in cash before the company will be liable. If the policy 
is issued while the premium is still unpaid the company 
will not be liable unless it acknowledges the receipt of the 
premium, or it was intended by the company that the pol- 
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icy should come into force when issued regardless of 
whether or not the premium is paid. 

Interim Receipt. 

This is a receipt given by the company’s agent to the 
person insured upon payment of the premium in cash and 
until the policy is issued it is equally valid as a policy of 
insurance, the company being liable upon it for the full 
amount of the sum insured. The company continues liable 
upon such interim receipt until it either issues a policy or 
refuses to do so and notifies the holder of the interim re¬ 
ceipt to that effect. 

Loss. 

The insured is not entitled to recover the amount of 
his policy unless the loss is the direct result of a fire. His 
goods need not be actually burned. If they are spoiled 
by water used in extinguishing a fire, or by smoke, or 
damaged, lost or stolen while being moved from a burning 
building, he may recover. But if a fire is only an indirect 
cause of loss he cannot recover. 

If loss results from spontaneous combustion he may 
recover. 

If the insured deliberately and intentionally sets fire 
to his property he not only cannot recover, but is liable to 
imprisonment for years, if his intent be to injure or de¬ 
fraud any person (see chapter on Fines for civil liability 
for damages or penalties of person setting fires). 
Carelessness. 

Insurance will be recoverable even though the fire 
occurs as a result of carelessness or neglect on the part 
of either the insured or his servant or employee. 

Goods Substituted or Moved. 

The policy covers goods substituted in the course of 
trade for goods insured. 

Insurance cannot be recovered in case of loss to goods 
moved from the building in which they were when the pol¬ 
icy issued unless the company is notified of and consents 
to the change. 
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Who May Insure. 

To be able to obtain insurance on property the person 
insuring must either own the property, or have an insur¬ 
able interest in it, i.e. such an interest that he may suffer 
from its destruction or damage. The following persons 
have insurable interests in property and may therefore 
insure it in their own names against loss; owners or joint 
owners of property; a vendor who has sold property under 
an agreement of sale, but who has not been paid in full; a 
purchaser of property under an agreement to purchase 
who has paid for it in part; a mortgagee of lands or goods, 
and the mortgagor. 

People holding a limited interest only may insure for 
the whole value for which the property may be insured 
and recover the full amount if the property is destroyed. 
They do not require to disclose when applying for insur¬ 
ance that their interest is only a partial one. 

They may insure their own interest only or their own 
and that of others interested with them. 

Assignment of Policy. 

There is generally a provision in the policy that it may 
be assigned to a purchaser or anyone acquiring an interest 
in the property insured, but such assignment may only be 
made with the consent of the company. 

When the insured property is mortgaged the loss is 
usually made payable to the mortgagee. No act of the 
mortgagor, such as using the property in a more danger¬ 
ous manner or re-insuring without the consent of the com¬ 
pany can affect the mortgagee’s right to the insurance in 
case of loss. 

When the property is transferred the insurance policy 
should be sent immediately to the insurance company’s 
head office in order to obtain its consent to the assignment 
of the policy. 

Statements by Agents. 

An insurance company is bound by the acts of its 
agent in so far as he keeps within the scope of his author- 
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ity. In case of fire, however, the safest course to pursue 
is to place the whole matter at once in the hands of a soli¬ 
citor and not rely on statements by agents as to the man¬ 
ner of compliance with the statutory conditions mentioned 
below. The loss of a single day in fulfilling any of these 
conditions after a fire may relieve the company of all lia¬ 
bility unless it has agreed otherwise in writing, or has 
induced, by words or conduct, the person insured to delay 
complying with the conditions. 

Statutory Conditions. 

Insurance policies at one time contained many op¬ 
pressive conditions, some of which were almost impossible 
to perform, yet failure to perform any of them meant los¬ 
ing the insurance, and thus companies often escaped 
payment after fires. 

To protect the public from such loss and injustice the 
conditions in fire policies are now fixed by law and are 
printed in separate paragraphs in each policy issued. If 
the company wishes to vary or add to such conditions, its 
variations must be printed in conspicuous type in red ink 
following the statutory conditions. These conditions 
should be read most carefully because there is no remedy 
where any of them are left unperformed. 

Mutual Fire Insurance Companies 

Mutual fire insurance companies are found in con¬ 
siderable numbers in the West. They lessen the cost of 
insurance because they are not organized for profit and 
the expenses of management are usually very light. 

In British Columbia they can insure only isolated 
buildings and goods in rural districts. There is no such 
restriction in the other provinces, where almost any sort 
of property is insurable, but they can carry only small 
risks and as a matter of fact mutual companies are almost 
confined both in organization and in operation to the rural 
districts. 

Incorporation is simple. Thirty (or more) persons 
may form themselves into a mutual company by filing with 
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the Registrar of Joint Stock Companies (in Manitoba with 
the Provincial Secretary) a document signed by each of 
them. Each agrees thereby to insure property of his own 
with the company for a specified amount and to give a 
“premium note” for a specified amount. Part of this note 
is payable when the insurance becomes effective. The 
balance is payable from time to time as the company’s 
liabilities (running expenses, fire losses, etc.) require. The 
amount of the “premium note” always represents the limit 
of its maker’s liability to the company. When he has paid 
the full amount of his note he cannot be held liable for 
anything more. 

Those who apply for incorporation and take insurance 
are members of the company. After incorporation other 
members may join by taking insurance and giving “prem¬ 
ium notes” in the same way. 

A mutual company may also insure property for 
people other than the company’s members. But insurers 
who are not members do not give premium notes. They 
must pay cash. No single risk of more than $3,000 can be 
carried by a mutual company. In Manitoba the appli¬ 
cants for incorporation must agree to insure property to 
a total value of at least $50,000. In Saskatchewan and Al¬ 
berta a company must carry insurance totalling at least 
$200,000 or forfeit its charter. In British Columbia the 
amount is $300,000. 

No property may be insured for more than three 
years. The minimum rate is 33 1-3 cents per $100 of in¬ 
surance except in British Columbia where it is $1.00. 


FIRES 

Liability for Damages. 

I F a person intentionally makes a fire even on his own 
land he does so at his peril, and is liable to any one 
suffering damage as a result of such fire escaping. If, 
however, a fire commences on his land accidentally and 
spreads to another’s land without any carelessness or neg¬ 
lect on his part, he is not liable. 
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ALBERTA AND SASKATCHEWAN 
Penalties for Kindling Fires. 

Any person who by himself or by his servant or agent 
kindles a fire and lets it run at large on any land not his 
own, or permits any fire to pass from his own land, or 
allows any fire under his charge or control, or that of his 
servants or agents, to run at large is liable to a penalty of 
from $25 to $200, in addition to damages to any person 
whose property is injured as a result. 

Threshing Engines. 

A person in charge of a threshing engine, or the own¬ 
er or person employing him is not liable to penalties for a 
fire starting through the escaping of sparks from an en¬ 
gine, provided the following rules are observed: 

(1) The engine must be so placed that there is a 
clear 30 feet between any part of the engine and the stack. 

(2) A metal pan kept filled with water must be 
placed under the engine as a receptacle for cinders and 
ashes. 

(3) The reservoirs in the smokestack must be kept 
filled with water before the fires are lit in the furnace and 
during the whole time the engine is in operation. 

(4) All cinders and ashes must be thoroughly ex¬ 
tinguished before the engine is removed. 

(5) A barrel of water and two buckets must be avail¬ 
able. 

(6) A spark arrester in good repair must be used 
and not opened while the engine is in operation. 

If these rules are not observed the person in charge 
of the threshing engine, or his employer, is liable for all 
damage caused by fire started by the engine and, in ad¬ 
dition, to a fine of $5. 

Camp or Branding Fires. 

Any person who kindles or is a party to kindling a fire 
in the open air for camping or branding purposes and 
^who leaves the same unextinguished is liable to a penalty 
of $100, in addition to being liable for all damage caused 
by such fire to any other person’s property. 


9—W.C.L. 
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Clearing Land. 

Where fires are started on land for the purpose of 
guarding property, burning stubble or bush, or clearing 
land, the land on which the fire is started must be entirely 
surrounded by a fire guard not less than 20 feet wide, con¬ 
sisting of land covered with snow or water or ploughed, 
burned over, worn, or graded so as to be free from inflam¬ 
mable matter and the fire while burning must be guarded 
by three adult persons with proper appliances for putting 
it out. If these rules are not carried out and the fire es¬ 
capes, the person disobeying such rules is liable for all loss 
suffered through such fire and in addition to a fine of $100. 

Spring Burning. 

Any land owner may before May 7th in any year 
clear an area up to 320 acres at a time if such area is sur¬ 
rounded by a fire guard at least 10 feet wide. Local im¬ 
provement overseers may commence fires provided the 
fires are guarded by men and are surrounded by fire 
guards. 

Fire Guardinas. 

Any duly appointed fire guardian, Justice or member 
of the R. N. W. M. P. may at any time when a bush or 
prairie fire is raging order any male under 60 years of 
age, excepting postmasters, doctors and employees of rail¬ 
ways, residing within ten miles-of a prairie fire or within 
fifteen miles of a bush fire, to assist in extinguishing the 
fire. If any person ordered to assist fails to do so or to 
obey commands given to him by the fire guardian, he is 
liable to a penalty. Fire guardians are appointed by the 
municipality or the minister of agriculture. 

MANITOBA 

Investigations into Fires. 

In Manitoba an official is appointed called the Fire 
Commissioner whose duty it is to receive reports regard¬ 
ing fires from assistant fire commissioners appointed by 
him, and to hold an investigation after any building has 
been destroyed by fire. Witnesses may be summoned 
thereto. The investigation is similar to that held by a 
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coroner after a sudden death. The object of the fire com¬ 
missioner’s investigation is to ascertain whether or not 
the fire was the result of accident, design or carelessness. 

Removal of Dangerous Conditions. 

In Manitoba upon the complaint of any person whose 
property is endangered by conditions in any other build¬ 
ing, or without such complaint, a fire commissioner or his 
assistants may investigate such conditions and for that 
purpose enter the buildings and premises in question, or¬ 
der the removal of any inflammable material or the rem¬ 
edying of dangerous conditions. A person refusing to 
obey such orders is liable to a penalty for each day’s neg¬ 
lect, but if he considers the order unjust he may appeal to 
the fire commissioner within 48 hours of such order. The 
commissioner will himself investigate the matter and his 
decision is final. 

The rules and regulations in force are similar in Al¬ 
berta and Saskatchewan and in addition there are regula¬ 
tions respecting hay stacks, timber and methods of sup¬ 
pressing fires. Application should be made to the fire 
guardians appointed by the municipality for information 
as to such regulations. 

In Alberta and Saskatchewan. 

Any person who has reason to believe that any fire 
has been commenced by design or carelessness or under 
circumstances which should be investigated may make a 
sworn declaration before a Justice to that effect. Such 
Justice upon reporting the matter to the Attorney-General 
and receiving his consent may conduct an investigation 
into the cause of the fire, and may summon witnesses for 
that purpose, who if they do not appear are liable to a fine 
of $10. 


BRITISH COLUMBIA 

No person may commence a fire in any fire district 
(such districts are created from time to time’and informa¬ 
tion as to their boundaries may be had upon application 
to the Minister of Lands) between May 1st and October 
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1st, without first obtaining a permit from a fire warden, 
assistant fire warden, government agent, gold commis¬ 
sioner, timber inspector, forest ranger, mining recorder, 
provincial peace officer, police constable or other person 
duly authorized to issue such a permit. After a permit 
is obtained any person commencing a fire must carefully 
watch it and use every reasonable means to prevent it 
spreading. A sufficient space all around the fire must be 
cleared of all inflammable matter and the fire extinguished 
before leaving it. The fire must be started solely for the 
purpose of clearing land or for cooking or for obtaining 
warmth or for some industrial purpose. 

All locomotive engines used on any railway in a fire 
district and all stationary engines therein must Toe provid¬ 
ed with the most approved and efficient means used to 
prevent the escape of fire from such engines and the per¬ 
son using the engine must use such appliances and inspect 
them at least once a day to see that they are in order. 

Every person operating a logging engine in a fire 
district between May 1st and October 1st must clear a 
reasonable space around the engine to keep fire from 
spreading and must have at all times a reasonable quantity 
of water near the engine for extinguishing any fire which 
may start up. 


FRAUDULENT AND PREFERENTIAL 
ASSIGNMENTS 

(See Preferential and Fraudulent Assignments). 
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GAME LAWS 

Alberta, 

Open Seasons. 

No game may be hunted or killed on Sunday. 

Big Game. 

Bison or buffalo, no open season. 

Mountain sheep and goats, from September 1st to 
October 15th, in any event not more than two sheep and 
two goats. 

Elk and wapiti, no open season. 

Prong horn antelope, no open season till October 1st, 
1917. 

Deer, caribou, moose, etc., November 1st to December 
15th, and not more than one animal of any one species of 
this family. 

Female deer, moose, mountain sheep and antelope or 
their young under one year, no open season. 

Birds, etc. 

Ducks, swans cranes, rails, coots, snipe, sandpiper, 
plover, curlew, September 1st to January 1st. 

North of township 50 the white winged Sooter may 
be killed at any time. They may be bought or sold be¬ 
tween September 20th and March 1st. 

Grouse, partridge, pheasant, ptarmigan, prairie chick¬ 
en, October 1st to December 1st, but no English pheasant 
shall be taken or killed at any time, nor more than 10 birds 
of this group be killed by one person in any one day nor 
more than 100 in any season, and no person shall sell or 
buy any of such birds. 

Hungarian partridge, October 1st to December 1st, 
not more than five to be killed by one person in one day 
and not more than 25 in one season and no person shall 
buy or sell such birds. 

Hungarian pheasants, no open season until October 
1st, 1920. 
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Fur Bearing Animals. 

Mink, fisher or marten, November 1st to April 1st. 

Fox, none to be hunted or taken alive for export from, 
the province. 

Otter, November 1st to May 1st. 

Muskrat, November 1st to May 1st. 

Beaver, no open season till December 31st, 1920. 

Beaver dams or muskrat houses are not to be des¬ 
troyed or interfered with except under authority of the 
Lieutenant-Governor-in-Council. 

No fur bearing animal may be poisoned. 

But any person residing in or travelling through that 
part of the province north of the 55th parallel may take 
and kill all protected game birds and sufficient big game 
for the use of himself and family, except elk, buffalo and 
beaver. 

Saskatchewan. 

Open Seasons. 

Big Game. 

Bison or buffalo—no open season. 

Prong horn antelope—no open season. 

Deer, including caribou, moose, elk, wapiti, etc.— 
south of line between townships 34 and 35—no open sea¬ 
son; north of said line—Nov. 15th to Dec. 15th. No fe¬ 
male elk nor the young under one year of any of the ani¬ 
mals mentioned in this paragraph shall be hunted, taken 
or shot; any male moose or elk having horns or antlers 
less than six inches in length shall be deemed to be under 
one year of age. 

No person shall kill in one season more than one elk 
or more than one cow moose nor more in all than two big 
game animals. 

Birds, etc. 

Ducks and geese—Sept. 15th to January 1st. Not 
more than fifty of such birds shall be killed by one person 
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on one day nor more than 250 in one season. No swans 
shall be taken at any time. 

Cranes—Sept. 15th to January 1st—No whooping or 
white crane shall be taken at any time. 

Rails and Coots—Sept. 15th to January 1st—Shore 
birds, including snipe, sandpiper, plover and curlew—Sept. 
15th to January 1st. 

Grouse, partridge, pheasant, ptarmigan, prairie 
chicken (all of the family Gallinae)—Sept. 15th to Nov. 
1st. No sage grouse, ruffed grouse, commonly known as 
partridge, or Canada grouse commonly known as spruce 
grouse, shall be taken or killed before the fifteenth day of 
.September, 1918, nor shall more than ten birds of the fam¬ 
ily Gallinae be killed by one person in any day nor more 
than one hundred in a season. 

Fur Bearing Animals. 

Mink, fisher and marten—Nov. 1st to April 1st. 

Otter—Nov. 1st to May 1st. o 

Muskrat—Nov. 1st to May 1st. No muskrat shall be 
shot or speared. Muskrats which are destroying high¬ 
ways, etc., may be destroyed under the orders of a munici¬ 
pal council after permission has been given by the Minister 
of Agriculture. 

Beaver—south of Churchill River no open season be¬ 
fore Dec. 31st, 1920 without permission from the Minister, 
north of the Churchill River—Nov. 1st to May 1st. Where 
beaver become a nuisance by cutting trees, flooding mead¬ 
ows, causing the drowning of live stock, etc., the Minister 
of Agriculture may provide regulations under which such 
nuisance may be dealt with. 

Fox—May 15th to February 15th. 

Hunting Over Enclosed Lands. 

No person may hunt over lands enclosed by a fence 
or under cultivation. A fine of not less than $50 is im¬ 
posed for disobedience of this rule. 
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Hunting at Night. 

Big game or game birds mentioned above may not be 
hunted, shot at, trapped, wounded or killed between one 
hour after sunset to one hour before sunrise. 

Methods of Killing Prohibited. 

Game may not be destroyed or captured by poisoning 
or by the use of sunken punts, nightlights, traps, nets or 
snares of any kind or by swivel, spring, automatic or 
machine shot guns or any other contrivance for deadening 
the sound. In Sask. no one shall hunt ducks or geese 
from sailboats or motor steam boats. 

Sale of Game. 

Alberta. 

No person shall buy or sell or traffic in game heads or 
the flesh of any big game or game bird without in the case 
of flesh a license from the Minister of Agriculture, and in 
the case of game heads applying to the Minister to have 
the heads stamped. 

Saskatchewan. 

No person shall buy or sell the flesh of big game or 
game birds, but a keeper of a hotel, restaurant or boarding 
house may serve the cooked flesh of any big game or game 
birds secured in conformity with the law. 

Exporting Game. 

Alberta. 

None of the game mentioned above may be exported 
out of the province except in pursuance of a permit from 
the Minister of Agriculture. The applicant must furnish 
an affidavit that such game was lawfully killed or acquired 
by him. The fee is $5 for each head of big game and $1 
per dozen for game birds. A permit may be issued to 
any person for the export of mounted or branded heads, 
the fee for which is $1 per head. 

Saskatchewan. 

In order to ship out any big game or game birds or 
live fur bearing animal it is necessary to obtain a permit 
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from the Minister of Agriculture for each big game head 
shipped out and for each dozen or less game birds. No 
more than five dozen game birds may be shipped out in 
one season, and no permit shall be granted for the export 
of grouse or the entire carcass of a moose, elk, caribou or 
other deer. A non-resident licensee may take out with 
him any big game legally killed by him and not more than 
100 game birds. 

Furs etc. 

Unprime furs may not be shipped out of the province. 

Eggs of game birds must not be destroyed. 

Dogs. 

No dog may be used in hunting big game and the 
owner of a dog accustomed to hunt big game must not 
allow such animal to run at large in any locality where 
big game are to be found. Any dog found running big 
game may be killed by any person. 

Licenses. 

In either province no person shall hunt big game 
without a license, except the persons referred to below 
living north of the 55fh parallel. In Alberta no person 
without a license may hunt or take any game birds, except 
a farmer or member of his family residing with him on his 
farm and except persons residing north of the 55th par¬ 
allel. 

In Saskatchewan no resident of a city, town, village 
or hamlet shall hunt game birds without a license. Appli¬ 
cation for the license may be made to the Minister of Ag¬ 
riculture at Edmonton or Regina as the case may be. 
Licenses are in force for the year in which issued. In 
Saskatchewan licenses are issued both to residents and 
non-residents of the province. No license is issued to a 
person under sixteen years without a written application 
from his parent or guardian. A head of a family actually 
resident in that part of Alberta north of the 55th parallel 
may take and hold, for the use of himself and family, one 
head of big game, except elk, buffalo and beaver, in each 
year without taking out a resident’s big game license. 
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Alberta. 

No person except as provided above shall fire at, hunt, 
take or kill any bird whatsoever except wild geese, crows, 
eagles, goshawks, pigeon hawks, duck hawks, Cooper’s 
hawks, hawkowls, blackbirds, grackles, English sparrows, 
loons, cormorants, pelicans and magpies. 

The fees for residents’ licenses is $2.50 for each big 
game license and $2.25 for each bird game license. But 
farmers and sons of farmers residing on their land are en¬ 
titled to a big game license for $1.00. 

Non-residents’ licenses are of three kinds, a general 
fee $25; bird fee $5; license to trap fur bearing animals, 
fee $25. A holder of a general license may take with him 
out of the province the head, skin and hoofs of any big 
game killed by him. 

A license will be revoked and no further one issued to 
the holder for ten years where the holder shoots at or 
wounds any other person, whether such shooting or 
wounding be by accident or otherwise, and, even though 
the guilty person be not liable to punishment under the 
Canadian Criminal Code, he is liable, under the provincial 
law, to a fine of not less than $500 nor more than $1,000. 
Every holder of a big game license is required to wear 
while hunting a complete outer suit of white, including a 
white toque or cap. 

Game Preserves. 

Certain parts of the provinces are set aside as game 
preserves and no game shall be shot or hunted therein and 
any person (except in Sask. a bona fide traveller or settler 
passing along a road or trail) found on such preserves 
with firearms will be liable to a penalty. 

Fur Dealers and Taxidermists. 

Fur dealers and taxidermists are required to have 
licenses. 

Guides’ License. 

Guides or camp helpers may not act as such without 
first obtaining a license so to act from the Minister of Ag¬ 
riculture. 
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Special Permission. 

North of 55th parallel of latitude any person residing 
in or travelling through such country may at any time take 
or kill any game birds above mentioned or any big game 
excepting elk, buffalo and beaver sufficient for the use of 
himself and family. (See also above under Licenses). 

Game Guardians. 

The Minister of Agriculture appoints game guar¬ 
dians. Members of the R.N.W.M.P. are ex-officio game 
guardians, so are (in Sask.) the members of game protec¬ 
tive associations, issuers of game licenses and provincial, 
city, town or village constables. 

Seizure of Game. 

Game guardians may seize any game or furs, &c., of 
any person who has disobeyed the above rules and take 
same before a justice who, upon notifying such person and 
hearing the matter, may order the game, furs, &c., confis¬ 
cated to the game guardian. In Saskatchewan a game 
guardian may without warrant arrest any person not 
known to him found committing any offence against the 
game laws. 

Wolf Bounties. 

Alberta. 

The following bounties are payable for wolves killed: 
Timber wolves, $10 per head; prairie wolves, $1 per head; 
wolf pups, $1 per head. 

Manitoba. 

Open Seasons. 

Open seasons for game are as follows: 

(None of the game mentioned may be killed or shot at 
on Sunday and, between sunset and sunrise, none except 
fur bearing animals.) 

Big Game. 

Deer, cabri, antelope, elk, wapiti, moose, reindeer, cari¬ 
bou—Nov. 21st to Dec. 10th. No female of these animals 
may be hunted, killed or wounded and none of either sex 
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when under the age of one year. And no person shall in 
any one season kill or take more than one male. 

Fur Bearing Animals. 

Beaver and otter, south of 53rd parallel of latitude— 
no open season; north of 53rd parallel of latitude—Nov. 
15th to May 1st. In any part of the Province beavers may 
be taken or killed where their dams are causing damage. 

Fox or lynx—Nov. 15th to April 1st. 

Mink, fisher, pekan, sable and marten—16th May. 

South of 53rd parallel—Nov. 1st to April 1st. North 
of 53rd parallel—Nov. 15th to May 1st. 

Muskrat—South of 53rd parallel—Nov. 1st to May 
1st—north of 53rd, Oct. 20th to June 1st. No beaver or 
muskrat houses shall be destroyed at any time except 
where the beaver dam is causing damage. Shooting or 
spearing of muskrats is prohibited. 

Game Birds. 

Grouse, ptarmigan, prairie chicken, partridge—Oct. 
1st to Oct. 20th. Not more than 50 to be taken in any 
season and no more than 15 in one day. 

Pheasant, swan, pelican, cormorant, quail, curlew, 
whooping crane, woodduck, Hungarian partridge — no 
open season till Oct. 1st, 1920. 

Plover, woodcock, snipe, sandpiper — Sept. 15th to 
Dec. 1st. 

Ducks—Sept. 15th to Dec. 1st. Before Oct. 1st no 
more than 20 ducks per day may be taken by one person 
and after Oct. 1st no more than 40 ducks per day, and no 
one shall take or kill more than ten geese on any one day. 

Permits. 

(a) Big Game.. 

Persons wishing to hunt big game must obtain, before 
the first day of the open seasons mentioned, a permit 
which is obtained from the Minister of Agriculture upon 
application and payment of the fee of four dollars. The 
permit must be returned at the end of the open season to 
the Minister, together with an affidavit of the animals 
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killed. The permit must be carried at all times and ex¬ 
hibited when required. Heads of all animals killed must 
be taken away with the carcass. 

(b) Fur Bearing Animals. 

No person may trap, kill or capture such animals with¬ 
out obtaining a permit from the Minister of Agriculture. 
Residents of Canada and non-residents may obtain such 
permits. Farmers may trap, &c. such animals on land 
owned by them without obtaining such permits. These 
permits must be returned to the Department of Agricul¬ 
ture by June 1st of each year. 

(c) Game Birds. 

Residents of cities, towns and incorporated villages 
in Manitoba must obtain permit to hunt, &c., game birds 
mentioned above. Such licenses are issued for one year. 
Wild ducks may not be sold or taken into cold storage by 
any one before Oct. 1st. 

Cold Storage Plants. 

Cold storage plants for keeping game or game birds 
must obtain a license. 

Dogs. 

Dogs may be trained as setters and pointers when 
accompanied by their owner. Dog trainers must obtain a 
license on April 1st of each year. Rules as to dogs running 
at large and illegal methods of taking animals are the same 
as mentioned above under Saskatchewan and Alberta. 

Eggs. 

No eggs of game birds above mentioned may be taken 
or destroyed. 

Permits to Export. 

Prairie chicken, partridge, grouse, geese, swans, wild 
ducks, moose, deer, elk and cariboo may not be exported, 
except by a non-resident who may obtain a permit for the 
export of 100 geese or swans and 50 ducks or for the car¬ 
cass of a moose, deer, elk or cariboo killed by him. 
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Buying and Selling. 

Big game and game birds above mentioned may not 
be bought or sold except the heads of such animals. Fur¬ 
bearing animals killed during the close season may not be 
bought or sold. 

Trespassing. 

Animals above mentioned may not be hunted, trapped 
or killed on the land of any person where such owner pro¬ 
hibits the same by verbal request or posted notice. 
Non-Residents. 

All non-residents must obtain a permit before hunting 
any of the animals or birds mentioned above. The fees 
for British subjects are lighter than those for foreigners. 
Dress of Hunters. 

Persons hunting big game must wear a coat or sweater 
and cap of some white material. 

Game Preserves. 

Certain sections of Manitoba are set aside as game 
preserves where game may not be hunted. For informa¬ 
tion as to such sections apply to any game guardian. 

Penalties. 

Persons disobeying the rules of law laid down in the 
game act as above described are liable to a fine and to have 
all animals or furs in their possession confiscated. 

British Columbia. 

Open Seasons. 

The open seasons in this province are declared by reg¬ 
ulations made by the Lieutenant-Governor-in-Council. 
These regulations may be obtained by writing to the Min¬ 
ister of Agriculture at Victoria, B.C. 

Discharging Firearms. 

No person shall at any time discharge a firearm of any 
description within Victoria and Vancouver harbours. 

Taking of Birds’ Nests and Eggs. 

No person shall take, injure, destroy or have in his 
possession any nest or eggs of any birds whatsoever, save 
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and except hawks, falcons, eagles, owls, crows, magpies, 
blue-jays, Western and American robins, English spar¬ 
rows and pigeons. 

Non-Resident Indians. 

No non-resident Indian shall hunt or kill game in the 
province at any time. 

Killing Deer for Hides Only. 

No person shall at any time kill deer for their hides 
alone. 

Animals Not to tie Killed or Taken. 

No person shall at any time hunt, trap, take, wound 
or kill, or have in his possession any or any part of any 
bison or buffalo, any wapiti (commonly called elk), moose, 
caribou, or mountain sheep of the female sex; any wapiti, 
moose, caribou, mountain sheep, mountain goat or deer 
under one year of age or any bird whatsoever save and 
except game birds and hawks, falcons, eagles, owls, crows, 
magpies, blue-jays, Western and American robins, Eng¬ 
lish sparrows, and pigeons. 

Except during the open seasons no person shall at any 
time hunt, trap, take, wound or kill any big game, fur-bear¬ 
ing animals, game birds. 

Privileges of Farmers, Inspectors, Surveyors, Engineers. 

A farmer may kill deer for food provided he is the 
holder of any license to carry firearms, if residing in an 
unorganized district; and if residing elsewhere than in an 
unorganized district, may for the like use, at any time 
after having obtained a permit therefor, hunt and kill and 
retain in his possession any such deer. 

Any inspector who is the holder of any license to carry 
firearms may at any time in any unorganized district hunt, 
kill and possess any game for his own use when in actual 
need of the same for food and may for the like use during 
any open season hunt, kill and possess game elsewhere 
than in an unorganized district and may for the like use, 
at any time after having obtained a permit therefor, hunt, 
kill and possess elsewhere than in any unorganized district 
any deer of the male sex over one year in age. 
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A member of a surveying or engineering party who is 
the holder of any license to carry firearms may at any time 
in any unorganized district, while actually engaged in field 
work, hunt, kill and possess elsewhere than in any unor¬ 
ganized district any deer of the male sex over one year in 
age. 

Any member of a surveying or engineering party who 
is the holder of any license to carry firearms may at any 
time in any unorganized district, while actually engaged in 
field work hunt, kill and possess any game for his or their 
own use when in actual need of the same for food. The 
head of any such surveying or engineering party shall 
forthwith on his return from field work, file with the Pro¬ 
vincial Game Warden a statutory declaration setting out 
the days the party was in the field, the names of the per¬ 
sons comprising the party, and the number of each species 
of animal or bird killed by the members of the party. 

Number of Animals Which May be Killed. 

No person shall kill in any one year or season more 
than two moose, only one of which shall be killed in the 
County of Kootenay, one wapiti, three mountain goats, 
three caribou, three deer of any species, or more than four 
in all; two mountain sheep of any one species, or more 
than three in all, only one of which shall be killed in the 
County of Kootenay, two hundred and fifty ducks. 

Selling Game. 

Any person other than a merchant orstore keeper who 
sells during any one year or season any of such game in 
excess of the number mentioned in the paragraph above 
shall be guilty of an offence. 

Hunting at Night. 

No person shall hunt or kill any game birds or any 
member of the deer family between one hour after sunset 
and one hour before sunrise. Any person found between 
said hours with head-lights of any description and firearms 
in his possession shall be guilty of an offence and liable to 
immediate arrest without warrant by any Game Warden 
or constable. 
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Entering Upon Cultivated Land. 

No person shall enter, with any firearm or trap in his 
possession, or permit his dog to enter into any growing 
or standing grain or upon any cleared land or land under 
cultivation, not his own, without the permission of the 
owner; and no person shall at any time hunt, shoot, or trap 
or with any firearm or trap in his possession go upon en¬ 
closed land of another without permission of the owner, 
lessee, or occupant thereof. “Enclosed land” means any 
land enclosed by a fence, water or other natural boundary, 
or partly by fence and partly by water or other natural 
boundary, and in use for agricultural, pastoral, or horticul¬ 
tural purposes or for breeding any animal. The word 
“fence” does not necessarily mean a lawful fence but in¬ 
cludes any fence. 

Use of Dogs. 

No person shall use or allow any dog to hunt or run 
deer or, being the owner of a dog accustomed to pursue 
any big game, allow such dog to run at large in any local¬ 
ity where deer are usually found. 

No person shall, between April 15 and August 1, both 
inclusive, use or allow any dog to hunt or run after any 
game bird. 

Any person harbouring or claiming to be the owner of 
any such dog shall be deemed to be the owner thereof. 

The owner if found and convicted may regain posses¬ 
sion of any dog so taken upon payment to the Game War¬ 
den or constable by whom the dog was taken of the sum of 
$2 for each week during which such dog is in his posses¬ 
sion. 

Use of Traps. 

No person shall use or set for the taking or killing of 
game birds any trap, snare, or net, or any drugged or pois¬ 
oned bait or bait or baited lines nor use or set for the tak¬ 
ing or killing of game birds any of the contrivances known 
as batteries, swivel guns, or sunken punts, hunt or kill any 
game birds from any sailboat or from any yacht or boat 


10 —W.C.L. 
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propelled by steam, gasolene, electrical or other similar 
motive power in tidal waters. 

Any person finding any trap, net, bait, baited lines, or 
contrivances so set or in use may destroy the same without 
incurring any liability therefor. 

Use of Repeating Shotguns. 

It shall be unlawful for any person to use or have in 
his possession a pump or repeating shotgun of any kind 
with a magazine capable of holding more than one part¬ 
ridge, or any automatic shotgun of any kind. Any such 
automatic, pump, or repeating shotgun unlawfully found 
in the possession of any person may be seized by any Game 
Warden or constable, and the same may be disposed of. 

Interfering With Lawful Traps. 

No person shall in any way touch or interfere with 
any trap lawfully set by a licensed trapper on any lands, 
other than cleared or cultivated lands and enclosed land. 

When any cabin has been built or line of traps laid out 
or set or other provision made for trapping by any licensed 
trapper, no other person shall set any trap within one-half 
mile of where such traps are set or preparations made to 
set traps, provided that such trapper shall have commenc¬ 
ed actual trapping in pursuance of such preparations not 
later than the fourteenth day of November in any year. 

Permitting Traps to Remain. 

No person shall leave or allow traps set by him to 
remain set after the end of the open season for fur-bearing 
animals. 

Breeding of Fur-Bearing Animals. 

No person shall engage in or carry on the business of 
breeding any fur-bearing animals or any big game birds 
without first obtaining a permit therefor. 

Possession of Deer Skins. 

No person being a skin or fur dealer shall have in his 
possession the skin or hide of any wapiti or deer. 
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Exporting Animals and Birds. 

No person, or railway, steamship, or express com¬ 
pany, or other common carrier except as herein provided 
shall at any time export or cause to be exported or carried 
or have in possession for the purpose of exporting or car¬ 
rying out of the province any or any portion of any ani¬ 
mal or bird protected under the provisions of the Game 
Act except in pursuance and by virtue of a permit first 
obtained. 

Importing Animals or Birds. 

No person shall at any time import or bring into the 
province any live animal or bird without first obtaining 
a permit therefor. Any animal or bird imported or brought 
into the province in violation of the Game Act may be 
seized by any Game Warden or constable, and the same 
may be disposed of as provided by the Act. 

Licenses. 

No person who is a resident shall at any time hunt, 
trap, take, wound or kill any game or carry any firearms 
of any description or any trap or other device which can 
be used for trapping or killing any game without first tak¬ 
ing out a license in that behalf. 

No person who is not a resident shall at any time 
hunt, trap, take, wound or kill any game or angle (as the 
term is generally understood) for fish in any waters of 
the province, or carry, except while travelling in a public 
conveyance either by land or water or while bona fide pro¬ 
ceeding directly to or from any such public conveyance, 
any firearm of any description or any fishing rod, trap, or 
other device, which can be used for trapping, killing, or 
taking any animal, bird, or fish, without first taking out a 
license in that behalf. Provided that the provisions of the 
Game Act as to carrying firearms shall not apply to mili¬ 
tiamen or to any person while bona fide engaged in target 
shooting or shooting at clay pigeons or other similar gun 
competitions, or in going to or from the same. 

.Licenses shall be.valid only for the purposes therein 
specified from date of issue until March 31, next following, 
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or any date of expiration expressly named therein. They 
shall be in such forms as are approved by the Provincial 
Game Warden, and may be issued by him or by such per¬ 
sons as he may authorize, as follows: To a resident, and 
to any officer or man of His Majesty’s Army, or Navy or 
of the Canadian Militia on duty in the province to carry 
firearms and to hunt game birds and deer, but not entitling 
him to hunt or trap any other game, and the fee for such 
license and accompanying badge shall be two dollars and 
fifty cents; provided that such license may be issued to a 
farmer or to any member of his family, in respect only of 
hunting on the land on which they permanently reside or 
the land contiguous thereto; To a resident and to any offic¬ 
er or man of His Majesty’s Army or Navy or of the Can¬ 
adian Militia while on duty in the province, to carry fire¬ 
arms and to hunt big game and game birds, but not to trap, 
and the fee for such license and accompanying badge shall 
be five dollars; To a resident to carry firearms and traps 
and to hunt big game and game birds and to trap fur-bear¬ 
ing animals, and the fee for such license and accompanying 
badge shall be ten dollars; To a prospector who is a resi¬ 
dent, to carry firearms but entitling him to hunt game only 
in accordance with the provisions of the Game Act to be 
issued only upon production of his free miner’s certificate 
without the payment of any fee; To a person not a resid¬ 
ent,to carry firearms and fishing rods and to hunt big 
game and game birds and to angle for fish, and the fee for 
such license shall be one hundred dollars; To a person not 
a resident to carry firearms and to hunt game birds, and 
the fee for such license shall be $50; To a person not a res¬ 
ident to carry firearms and to hunt bear between January 
1 and July 1, but not entitling him to hunt or trap any 
other game, and the fee for such license shall be twenty- 
five dollars; To a person not a resident to angle for fish 
between January 1 and December 31, and the fee for such 
license shall be five dollars; To a person not a resident 
who is a British subject, to carry firearms and to hunt 
game birds, and the fee for such license shall be five dollars 
per week. 
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Firearms in Motors. 

No person, whether holding a firearms license under 
this Act or otherwise shall carry or have in his possession 
while in a motor any firearm or have, drive, operate, or 
use upon or along any highway a motor which contains 
any firearm in any part of the province except during the 
open season for game birds declared in respect of such 
part of the province or except on a permit of the Provin¬ 
cial Game Warden. 

Licenses shall not be transferable, and any person 
who uses or wears any other person’s license or badge, or 
knowingly allows his license or badge to be used or worn 
by any other person, shall be guilty of an offence. 

No license shall be issued to any boy under 16 years of 
age, except at the written request of his parent or guard¬ 
ian, who shall also undertake that such boy shall always 
when carrying firearms, be under the supervision of some 
adult holder of a license. Any such boy who carries fire¬ 
arms without being accompanied by and under the super¬ 
vision of an adult holder of a license shall be guilty of an 
offence. Every license issued in pursuance of this section 
to a boy under 16 shall have a statement of that fact en¬ 
dorsed theron. 

Any person having taken out one form of license in 
any year may not take out any other form without first 
surrendering both license and any accompanying badge, or 
furnishing satisfactory evidence of loss of same, and pay¬ 
ing the full amount of fees for such other license. A re¬ 
fund of fees on the license so surrendered may afterwards 
be made with the approval of the Provincial Game War¬ 
den. 

Returns. 

Each resident to whom a license shall have been is¬ 
sued in any year under the Game Act shall, within two 
months after, the date of expiration of such license, return 
the same to the Provincial Game Warden, with a state¬ 
ment showing the number of each species of big game and 
of fur-bearing animals killed or trapped by him during the 
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period mentioned in such license. Every such resident 
who, after the expiration of his license, takes out any li¬ 
cense under the Game Act without having first made the 
return required shall be guilty of an offence. 

Any person convicted of any violation of the Game Act 
or any regulation made thereunder shall be liable to have 
any license held by him cancelled and may be refused a 
new license thereafter at the discretion of the Provincial 
Game Warden, subject to appeal to the Lieutenant-Gover- 
nor-in-Council. 

Guides. 

No person shall act as guide unless he is a resident 
and has taken out a license in that behalf nor without sat¬ 
isfying himself that he has the proper firearms for the 
kind of game intended to be hunted. No person shall go 
out with any person who has undertaken to act as guide 
without first satisfying himself that such person has a 
guide’s license. No person shall, being the holder of a 
guide’s license, neglect or fail to return his license to the 
Provincial Game Warden within fourteen days of the date 
of its expiration, with a statement showing the names of 
all the persons for whom he has acted as guide during the 
period of such license, and the number of species and sex 
of animals killed by them. 

A guide’s license shall entitle the holder to carry, but 
not to use, firearms belonging to any person for whom he 
is guide, and shall be in form approved by the Provincial 
Game Warden, and be signed and granted by him or by 
such persons as he may authorize. It shall only be valid 
from the date of issue until the 31st of March next follow¬ 
ing, and the fee shall be $5. 

Possession and Sale of Game. 

No person shall have in his possession any game 
whether alive or dead or any part thereof during the close 
season, provided this section shall not apply to trophies of 
game legally killed or to dressed furs; nor shall-it apply 
to undressed pelts of fur-bearing animals in prime condi¬ 
tion had in possession north of the fifty-second degree of 
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latitude during the three months, and south of the fifty-sec¬ 
ond degree of latitude during the two months, immediate¬ 
ly following the end of any open season, or during such 
further times as the Provincial Game Warden may by per¬ 
mit in his discretion allow such possession, or to game 
lawfully killed or obtained for personal use and had in 
possession during the fourteen days immediately follow¬ 
ing the end of any open season. 

Except as provided by regulations made by the Lieut- 
enant-Governor-in-Council under the Game Act no person 
shall buy or sell, or offer or attempt to buy or sell, or ex¬ 
pose for sale, or have upon the premises of any shop, store¬ 
house, warehouse, restaurant, hotel, or eating house, or 
upon any delivery cart or wagon in use for or belonging 
thereto, or upon any dining car belonging to any railway 
company, any or any part of any big game or game birds. 

No person shall sell, or offer or attempt to sell, or ex¬ 
pose for sale, any big game without its head on, or any 
game birds without their plumage. 

No person shall at any time keep game in cold-stor¬ 
age. The sale of heads is prohibited. 

Penalties. 

Any person guilty of an offence under the Game Act 
or who violates or commits any breach of the Act or of 
the regulations made thereunder, is liable on summary 
conviction to the following penalties: 

(a) For shooting, killing or taking any big game, 
except deer and mountain goats, during the close season, 
in violation of any provisions of the Game Act, of not less 
than two hundred and fifty dollars or more than five hund¬ 
red dollars for each animal. 

(b) For shooting, killing, or taking any deer or 
mountain goat or any game birds or fur-bearing animals 
in violation of any provisions of the Act of not less than 
twenty-five dollars or more than one hundred dollars for 
each animal or bird. 

(c) For an offence against sec. 23 of not less than 
fifty dollars or more than three hundred dollars, or to a 
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term of imprisonment not exceeding thirty days, or to 
both fine and imprisonment. 

(d) For using another person’s license or badge, or 
allowing the same to be used, in violation of any provision 
of this Act of not less than fifty dollars or more than two 
hundred dollars. 

(e) For any other offence against or violation of any 
provision of the Act or any regulations made thereunder, 
of not less than five dollars or more than three hundred 
dollars, or to a term of imprisonment not exceeding three 
months, or to both fine and imprisonment. 

Any penalty imposed pursuant to the Act shall be 
paid forthwith, and in default of payment, the offender 
shall be liable to imprisonment, with or without hard 
labour, for a period not exceeding six months. 

Any person giving information leading to the convic¬ 
tion of any person for any violation of the Act, or any 
regulations made thereunder, shall, subject to the approv¬ 
al of the Minister, be entitled to receive one-half of any 
pecuniary penalty inflicted pursuant thereto. 


GRAIN LAWS 


T HE laws respecting western grain are contained in 
an Act of the Dominion Parliament called the Can¬ 
ada Grain Act, 1912. Copies of this Act with 
amendments may be obtained on application to the King’s 
Printer at Ottawa. Every grain grower as well as all who 
are in any way engaged in dealing in grain should provide 
themselves with a copy of this Act. 

Grain Commission. 

A Board of Grain Commissioners consisting of three 
commissioners and a secretary has charge of all matters 
dealt with by the Act. They reside in the city of Fort 
William, Ontario, and the main sessions of the Board are 
held there. These commissioners hold office for ten years 
on good behaviour. 
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Inspection Division. 

For the purposes of inspection of grain the country 
is divided into two Inspection Divisions, viz. the Eastern 
Inspection Division, comprising all of Ontario east of Port 
Arthur, Quebec and the Maritime Provinces. The West¬ 
ern Division includes' all of Ontario west of Port Arthur, 
Manitoba, Saskatchewan, Alberta and British Columbia. 
Each division has a chief inspector in charge of the divi¬ 
sion and under him are deputy inspectors, clerks, etc. 
Duties of Inspectors. 

The inspector and deputy inspector must select, not 
later than October 1st of each year, samples of the differ¬ 
ent grades of grain which are called official standards. 
These samples may be furnished upon request. It is also 
their duty to inspect grain without delay upon request of 
the owner of the grain. If the owner is not satisfied with 
the grading he may appeal to the chief inspector. If he 
. is dissatisfied with the chief inspector’s grading he may, 
within 24 hours after receiving notification of it, appeal 
to the Grain Survey Board for the district. Offices of such 
Boards are in the cities of Winnipeg and Calgary. 
Standard Weights. 

Standard weights for a bushel of each kind of grain 
are as follows: Barley 48 lbs., Buckwheat 48 lbs., Flax seed 
56 lbs., Indian Corn 56 lbs., Oats 34 lbs.. Peas 60 lbs., Rye 
56 lbs., Wheat 60 lbs. * 

Weighmasters. 

These are appointed by the Board of Grain Commis¬ 
sioners for each division. In practice they are located only 
at terminal elevators. It is their duty to take charge 
of the weighing of inspected grain. Upon demand by any 
person whose grain is being weighed they are required to 
give to such person a certificate of the grain weighed. 
Inspection. 

All grain is inspected at either Winnipeg or, if 
through pressure of business, the chief inspector permits, 
then at Fort William. 
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Grades of Grain. 

A printed copy of the standard grades is posted upon 
all country elevators (see section Country Elevators 
below). 

Commercial Grades. 

If in any year on account of the lateness of the season 
or climatic conditions a great quantity of grain does not 
grade within any of the standard grades other grades 
called commercial grades may be established. The Board 
of Grain Commissioners may appoint for any division or 
district as a Grain Standards Board such number of fit and 
skilful persons as it deems necessary for the purposes of 
establishing commercial grades and of choosing samples 
of such grades to be the standards therefor. 

Complaints to Board. 

Any person complaining of undue dockage, improper 
weights or grading, refusal or neglect to furnish cars with¬ 
in a reasonable time, or of fraud or oppression by any firm 
or corporation owning or operating any warehouse, ele¬ 
vator, mill or railroad or by any grain commission mer¬ 
chant, or track buyer or of any violation of the Grain Act, 
should set out such complaints in writing under oath in 
the form of an affidavit and forward them to Board of 
Grain Commissioners at Fort William or Port Arthur, 
Ont. The Board then proceeds to hear and dispose of the 
matter and give a decision thereon. 

Country Elevators. 

These are elevators which receive grain for shipment 
before being inspected and are situated along the main 
line or spurs of railways. Any person desiring to erect such 
an elevator must apply to the railway company for a site 
and if there is any dispute the matter of the site can be re¬ 
ferred to the Grain Board. The owner of a country elevator 
must also obtain from the grain board a license expiring 
on August 31st of each year. Each year the Board of 
Grain Commissioners may before the 1st of September 
make and promulgate all suitable and necessary rules and 
regulations for the government and control of country ele- 
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vators and for the receipt, storage, insurance, handling 
and shipping of grain therein and therefrom. A printed 
copy of such rules and regulations and the provisions of 
law as to classification of the various grades of grain shall 
at all times be posted in each country elevator. 

Duties of Operator of Country Elevator. 

These duties are as follows: 

(a) The receiving of grain which can be graded 
according to the established grades mentioned above with¬ 
out discrimination as to persons during reasonable and 
proper business hours and the insuring of such grain 
against loss by fire. If the owner of the grain so requests 
the operator of the elevator, if he has the machinery, cleans 
the grain before weighing it. 

(b) The keeping of books of account of the grain 
received and the issuing of check or storage receipts as 
described below. 

Warehouse Receipts. 

When grain is delivered to the elevator for storage 
or shipment a warehouse receipt must be delivered to the 
owner of the grain showing the gross and net weight of 
the grain, dockage for dirt, the grade and also mentioning 
that the grain has been received into store and that upon 
return of the receipt and payment of all charges for storing 
and handling the grain the grain will be delivered to the 
person storing the grain or his order. Upon the return 
of such receipt and payment of charges for storing grain 
the elevator operator is required to make demand for cars 
and ship the grain within 24 hours after the cars have been 
so supplied and demand made by the owner of the grain 
requiring such shipment. Storage receipts stating that 
the grain is deliverable to order are good in the hands of 
any person to whom they are properly endorsed notwith¬ 
standing any prior claims against the grain for which they 
are issued. 

Cash Purchase Tickets. 

If the elevator company or owner of the elevator fails 
to redeem in cash, any cash purchase ticket issued by them 
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within 24 hours of demand made by the holder of the tick¬ 
et, such demand being made within 24 hours after its issue, 
the holder may require such cash purchase ticket to be 
exchanged for a storage receipt. 

Shipping Certificate. 

When the owner of grain wishes to ship it he should 
deliver his special bin or storage certificate to the elevator 
operator with a request that his grain be shipped. The 
operator then loads the grain in cars and makes out a bill 
of lading which may be signed by the farmer or by the 
elevator operator acting as his agent. 

Shipping Grain. 

The owner of grain stored in general or special bins 
may order cars to be placed at the elevator for the ship¬ 
ment of grain and may have the cars loaded after de¬ 
livering up the storage receipts to the operator of the ele¬ 
vator. The grain must be shipped by the elevator com¬ 
pany within 24 hours after demand made and cars have 
been furnished; in default of so shipping the grain the 
elevator company will be liable in damages unless it is in 
no way to blame. 

Special Bins. 

An agreement may be made by the owner of grain to 
have it stored in special bins in the elevator. A sample is 
retained out of each wagon load delivered into the special 
bin and carefully preserved. If the grading at terminals 
does not satisfy the owner of the grain that the identity 
of his own grain has been preserved he must notify the 
warehouseman of the fact in writing and thereupon the 
samples must be forwarded to the chief inspector for com¬ 
parison and his decision is final. If grain in a special bin 
is getting out of condition and the elevator operator is 
unable to cure such condition he must notify the grain 
commission and the owner of the grain in writing. The 
grain may then be redelivered to the owner upon return 
of the storage receipts. If the owner does not take back 
the grain within ten days after such notice it may be sold 
by the elevator company by public auction. The operator 
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of the elevator must at all times do all in his power to 
keep the grain in condition. 

Disagreement as to Grade or Dockage. 

When a farmer delivers his grain to the elevator a 
sample is taken from each load and placed in a box kept for 
that purpose which can be locked at the request of the 
farmer. In the event of a dispute between the elevator 
operator and owner of the grain as to grain or dockage for 
dirt, a sample is taken from this box by the elevator opera¬ 
tor and the grain owner jointly and forwarded in a sack 
to the Chief Inspector whose judgment is final. 

Loading Platforms. 

If loading platforms are desired for the purpose of 
loading grain directly from vehicles into cars, ten or more 
farmers, residing within twenty miles of the nearest ship¬ 
ping point, may apply for them between April 15th and 
October 15th in any year to the Grain Commission at Fort 
William. The application must be made on a form ob¬ 
tained from the Commission. The Board will then order 
the railway company to erect such loading platforms. All 
persons may use such loading platforms free of charge. 
Upon application to the railway company cars must be 
furnished for loading purposes. 

Ordering Cars. 

Cars must be ordered in the car order book at each 
station where there is an agent and grain is shipped. Cars 
of special dimensions may be ordered. After notification 
by the agent that a car has been allotted to him, he must, 
within 4 hours thereafter, declare his ability to load the 
car and load it within 24 hours or the order for the car will 
be cancelled. Cars are allotted in the order in which the 
orders appear in the car book. Notice of allotment .of 
cars is posted up in the station by the agent. The railway 
company must spot or place the car at the siding or load¬ 
ing platform where the applicant for the car so orders in 
the order book. The railway agent must, before the car 
is loaded, be notified of the proposed destination of the car. 
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The Act provides the following penalties for infringe¬ 
ment of its provisions regarding car order books: Every¬ 
one who transfers or sells his right to any car allotted to 
him for shipping grain, or to be allotted to him for ship¬ 
ping grain, or purchases, takes over or accepts any assign¬ 
ment or transfer of the right of any applicant entitled to 
a car for shipping grain; or, loads any such car which has 
not been allotted to him by the station agent, or out of his 
turn loads such car; or, not being the agent, duly author¬ 
ized in writing, of an applicant for a car for shipping grain, 
obtains the placing of a name on the car order book as the 
name of an applicant for a car for shipping grain; is guilty 
of an offence and liable on summary conviction, to a pen¬ 
alty not exceeding $150 and not less than $25. 

One-half of any penalty imposed with full costs, shall 
be paid to the person who informed and prosecuted for the 
same. 

It will be seen that these penalties apply not only to 
the elevator agent but also to the farmer shipping grain 
and to the station agent if they violate the provisions. 


GUARANTEE AND EMPLOYERS’ LIABILITY 
INSURANCE 

(See Life and Accident Insurance). 
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HAIL INSURANCE 

I N order to render the costs of hail insurance as small as 
possible and in order that all persons raising crops 
may enjoy the protection of hail insurance a scheme 
of municipal hail insurance has been provided by recent 
statutes of the Prairie Provinces whereby a rate is collect¬ 
ed as taxes from every land owner in the municipality and 
the proceeds are paid out as indemnity insurance to all 
suffering loss through damage by hail. It is entirely op¬ 
tional with rural municipalities as to whether they will 
adopt the scheme or not. The manner of adoption and 
working is as follows: 

How Scheme Adopted. 

All that is required to be done is for a committee of 
any rural municipality to submit a by-law in the form des¬ 
ignated by the Acts and before its final reading and com¬ 
ing into full effect such by-law must be voted upon by the 
ratepayers of the municipality. In Manitoba those en¬ 
titled to vote on such by-law are those stated upon the last 
revised assessment roll.as holding 20 acres of land of not 
less than $300 value. In Saskatchewan those entitled to 
vote are owners and occupiers of land entered as such on 
the last revised assessment roll or if not so entered those 
entitled to vote in municipal matters as owners or occupi¬ 
ers of lands within the municipality. The by-law carries 
if there is a majority of votes cast for it. In Manitoba two 
thirds of the electors must vote on the by-law. If the 
electors assent to the by-law it must be dully passed by the 
council not less than ten weeks (in Saskatchewan) follow¬ 
ing the voting and in Manitoba within six weeks after the 
voting. 

The by-law comes into force in Saskatchewan when the 
Minister publishes his approval in the Saskatchewan Gaz¬ 
ette. 

The Minister of Municipalities has charge of the car¬ 
rying out of the Act in Saskatchewan and Alberta. His 
sanction is necessary before the by-law comes into force. 
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In Saskatchewan and Manitoba the scheme may be 
carried on by any one or more municipalities. In Alberta 
the scheme will not be put into effect unless approved by 
at least 20 rural municipalities, which 20 municipalities 
are called a hail insurance district. But the council of any 
municipality not in a hail insurance district may submit 
for approval of the electors a by-law empowering the 
municipality to unite with the hail insurance district. In 
Saskatchewan the scheme must be carried on by several 
municipalities acting together but there is no fixed mini¬ 
mum number as in Alberta. 

Commissioners. 

In Saskatchewan and Alberta there is constituted a 
board of 3 persons, called in Alberta “The Hail Insurance 
Board of Alberta” and in Saskatchewan “The Hail Insur¬ 
ance Company” one of whose members is appointed by the 
Minister and the other two elected in connection with the 
reeves of the municipalities acting conjointly in connection 
with the scheme. This board or commission has charge of 
the scheme under the direction of the Minister and is an¬ 
swerable for its actions and disposal of moneys to both the 
Minister and the municipalities in much the same way as 
a board of directors of a company is accountable to the 
shareholders. The board or commission has power to ap¬ 
point inspectors to investigate claims for indemnity, to 
borrow money, mortgage assets, enter into contracts and 
receive and disburse claims for indemnity, receive and dis¬ 
tribute moneys collected for such indemnity, make regula¬ 
tions in connection with the scheme and generally to do 
such actions as are necessary to the carrying out of the 
scheme. For their services they receive a remuneration 
fixed by the Act. 

Hail Insurance Taxes. 

(a) After the municipality has voted on the hail 
insurance by-law and it has come into force a rate is struck 
each year and is assessed on all lands within the munici¬ 
pality withdrawn. In Manitoba the rate must not exceed 
3c. per acre and in Saskatchewan 4c. In Alberta the rate 
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is limited to 10c, The rate so limited is collectable as 
ordinary taxes are collected. A penalty is added to the 
tax in Alberta and Saskatchewan if not paid after October 
31st of any year. The rate so stated is intended to cover 
all the expenses and payment of claims for costs from hail 
for the year following. 

Withdrawers. Alberta and Saskatchewan. 

Certain lands may be withdrawn from the operation 
of the scheme and cannot be liable for the hail insurance 
tax if the owner notifies the Secretary-Treasurer of the 
municipality in which the lands are situated before June 
1st, describing the lands and satisfying the council that 
such lands are— 

In Alberta. 

An unpatented quarter section held as a homestead, 
pre-emption or purchased homestead entry and having 
less than 25 acres under cultivation. 

In Saskatchewan. 

An unpatented half section held under homestead, 
purchased homestead or pre-emption entry having less 
less than 25 acres under cultivation: 

Hay and grazing lands only completely enclosed by 
substantial fence in good repair of two strands of wire or 
posts not more than 33 feet apart or with less than 25 acres 
under cultivation, the rest being hay and grazing lands 
only and enclosed by such fence. 

Claimants for Damage. 

(a) Notice. 

Alberta and Saskatchewan. 

Where damage is done to crops by hail between June 
16th and September 15th, both inclusive, of any year and 
(in Alberta) in the case of fall wheat and rye, between June 
1st and September 15th, both inclusive, the person suffer¬ 
ing such damage where lands are insured and with hail in¬ 
surance taxes, must within 3 days in Alberta and 5 days in 
Saskatchewan notify the secretary of the Board or Com¬ 
mission by registered letter addressed to “The Secretary of 


ll-W.C.L. 
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the Hail Insurance Board of Alberta, Edmonton”, or to 
“The Secretary of the Hail Insurance Commission, Re¬ 
gina,” as the case may be. The form of the notice is pro¬ 
vided by the Board. The notice should show the location 
of the crop, the kind of crop, number of acres damaged, 
percentage of damage done, nature and amount of claim¬ 
ant’s interest in the crop and of any other person’s interest 
in the crop and the amount of their interest. The notice 
must also show the section, township and range where the 
claimant resides and his post office address, and where the 
claimant does not reside within two miles of the crop 
damaged, the notice must contain the name, section, town¬ 
ship and range of some person residing within two miles of 
the crop. In Alberta the statement is verified by statu¬ 
tory declaration and in Saskatchewan it is witnessed and 
verified by a neighbor. Application should be made to the 
Secretary of the Commission at Regina or Edmonton as 
the case may be for forms of claims for damage so that 
when damage occurs no loss of time may be occasioned in 
sending in claims. Before the losses are paid the crop dam¬ 
aged must be examined and reported upon by the inspector 
appointed by the Commission or Board. In Saskatche¬ 
wan the inspector in reporting the amount of the indem¬ 
nity payable for the loss must endeavour if possible to se¬ 
cure the consent of the claimant for the amount of such 
indemnity. In Alberta the inspector delivers a report. 
The claimant who is dissatisfied therewith must within 
five days thereafter send by registered letter a notice to 
the secretary of the Commission at Edmonton that he is 
not satisfied with the inspector’s report. The secretary 
then enquires into and settles the amount of the claim. 

Manitoba. 

Any person in any municipality which imposes hail 
insurance taxes whose crop is injured by hail must within 
three days after the damage notify in writing the clerk of 
the municipality of such loss, enclosing with such notice 
a statutory declaration by himself and a neighbour setting 
out the claimant’s name, description of the land on which 
the crop is growing, time when the loss occurred and the 
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extent of the loss. The notice must either be handed 
personally to the clerk or a person appointed by the muni¬ 
cipality or left at his residence. The loss is then examined 
by the appraiser who adjusts same. No claim can be made 
unless at least one third of crop is lost. If less than one 
third of crop is damaged the claimant must pay costs of 
investigation. At the next meeting of the council after 
the loss, the council if satisfied with the inspector’s report 
pass a resolution requesting the Minister of Municipalities 
to pay the claim. 

(b) Amount of Indemnity. 

The amount of indemnity payable cannot exceed, in 
Alberta $6.00 per acre, in Saskatchewan 5 per cent, of the 
damage and in Manitoba $4.00 per acre. Any taxes un¬ 
paid are deducted from the indemnity payable. In Alberta 
and Saskatchewan the loss must be equal to at least 5 per 
cent, of the value of the crop insured. 

(c) Where Taxes Insufficient. 

Where taxes collected in any year are insufficient to 
meet all claims in full, the expenses of the carrying on of 
the scheme are first paid and the balance is divided among 
all claimants in equal proportions. In Saskatchewan any 
municipality failing to pay the hail insurance tax may be 
excluded from the benefits thereof. 

(d) Moneys Exempt. 

Moneys payable as indemnity for loss by hail cannot 
be garnisheed, attached or assigned, except in regard to a 
debt for seed grain from which the crop hailed out was 
grown. They are in the same position as other exemp¬ 
tions from seizure for debt. 

Discontinuing Scheme. (Alberta). 

Any municipality living out of the hail insurance dis¬ 
trict may at any time after the expiration of 5 years after 
the formation of such hail insurance district by a by-law 
approved by a majority of the resident electors of the mun¬ 
icipality voting thereon repeal the former by-law which 
introduced the scheme. If as a result of a municipality so 
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deciding to remove from the district less than 20 munici¬ 
palities remain in the district that number winds up the 
affairs of the district. 

Saskatchewan. 

If any year 25 per cent, of the resident ratepayers 
of any municipality file with the council before November 
1st a petition requesting the council to repeal the by-law 
formerly passed respecting hail insurance the council must 
pass such repealing by-law and submit it to the electors to 
be voted on at the next municipal election. If a majority 
vote in favour of the repealing by-law the scheme is dis¬ 
continued in that municipality. 

Manitoba. 

At any time after the scheme has been in force-in any 
municipality for at least one year, 50 electors qualified to 
vote on the original by-law, whose names appear on the 
last revised assessment roll, may by petition request the 
council to pass and submit to the electors a by-law repeal¬ 
ing the former by-law. If such repealing by-law receives 
the support of three-fourths of all the qualified electors the 
scheme is discontinued and no new hail insurance by-law 
may be submitted for at least three years. 


HOMESTEADS AND PRE-EMPTIONS 

T HE law relating to homesteads and pre-emptions is 
contained in an Act of the Parliament of Canada 
known as the Dominion Lands Act. It applies to 
all lands owned and controlled by the Parliament of Can¬ 
ada in the Provinces of Alberta, Manitoba and Saskatche¬ 
wan and the lands lying east of the Rocky Mountains in 
British Columbia. All matters connected with Dominion 
lands are under the control of the Minister of the Depart¬ 
ment of the Interior. The Minister of the Interior will be 
referred to in this chapter as the Minister and the Depart¬ 
ment of the Interior as the Department. All enquiries res¬ 
pecting Dominion lands which are desired to be made dir- 
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ectly to the Department should be addressed to the Minis¬ 
ter or Deputy Minister, Department of the Interior at 
Ottawa. 

Homesteads. 

(1) Notice of Survey. 

No lands are open for entry as a homestead until such 
lands are surveyed in accordance with the Dominion Sur¬ 
veys Act and until notice that the lands so surveyed shall 
be open for entry on a day set is posted for at least 30 days 
in the Dominion lands office in the district in which the 
lands are situated and in newspapers both in that district 
and in the capital of the province. 

(2) Lands Available for Entry. 

All unoccupied, unreserved agricultural lands still un¬ 
disposed of (see paragraphs on school lands, Hudson’s Bay 
lands and water power) are available for entry as a home¬ 
stead. The grant of a homestead carries with it no right 
to any salt, coal, petroleum, natural gas, gold, silver, iron 
or other minerals within or under the lands or to any 
exclusive right to or property or privilege with respect 
to any lake, river, spring, stream or any other body of 
water bordering on or passing through the land covered 
by the entry. 

(3) Who May Apply for Homestead. 

Any person, man or woman, the sole head of a house¬ 
hold, or any male 18 years of age or over, who is a British 
subject or declares his intention to be such may apply for 
a homestead. Any male 17 years of age or over may have 
a homestead reserved for him until he becomes 18 years 
of age if he lives on a homestead or on land not less than 
80 acres in extent held by his father, mother, brother or 
sister situated not more than 9 miles distant in a direct 
line from the land to be reserved. He must make applica¬ 
tion within one month after coming of age, i.e., 18 years, 
in the manner described below and if the period of reser¬ 
vation includes the months of June and July he must break 
5 acres on his reservation. 
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Squatters. 

Squatters who have settled on unsurveyed land in 
good faith and have made improvements on the land have, 
for a period of 6 months from the time notice is served 
upon them by a Dominion Land Agent that the land is 
open for entry, a right prior to anyone else to enter for 
the land upon which they have squatted. They must, 
however, make formal entry within such period of 6 
months. 

(4) Extent of Homestead. 

A homestead includes 160 acres of land. Where from 
any cause it is less than this amount the homesteader is 
permitted to have added to his homestead sufficient land 
from adjoining lands to make up 160 acres. 

(5) Application for Entry. 

Application for homestead must be made to the agent 
or sub-agent of Dominion lands at the land office of the 
district in which the lands to be homesteaded are situated. 
The application must be made in person between the hours 
of 9 a.m. and 5 p.m. on any day not a Sunday or Public 
holiday (as to what days are holidays see chapter on Bills 
of Exchange). Forms of application and affidavit in sup¬ 
port are supplied at the Dominion lands offices. A fee of 
$10 is payable with the application. 

Upon the acceptance by the Dominion lands agent of 
the application and the fee a receipt is issued by him to the 
person applying. Such receipt constitutes a complete en¬ 
try for the homestead and gives the homesteader until he 
obtains patent a clear title to the land against the whole 
world. He must enter upon and commence residence upon 
the homestead within 6 months of application. The home¬ 
stead entered for is to be for the sole use and benefit of the 
person applying called hereafter the homesteader and if 
for another the homestead entry is liable to be cancelled. 

Second -Homestead. 

Any homesteader may abandon his entry outright or 
in favour of a father, mother, son, daughter, brother or 
sister and make entry for another homestead but unless 
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the homesteader has obtained his patent to a homestead 
prior to June 2nd, 1889, he cannot make entry for another 
homestead. This does not apply to purchased homesteads 
mentioned below. 

(6) Requirements as to Residence and Cultivation. 

Before obtaining a patent for his homestead the 
homesteader must perform the following homestead 
duties. 

(1) He must enter into possession of the homestead 
by commencing to reside thereon within six months after 
the application was made at the Dominion lands office. 
Such limit of six months may on proper cause being shown 
be extended to twelve months but no longer. 

(2) He must continue to hold the homestead for his 
own sole use and benefit for three years from the date of 
application. 

(3) He must reside upon the homestead for a period 
of six months during each of the three years. Permanent 
residence upon a farm not less than 80 acres in extent and 
not more than 9 miles distant from the homestead, in a 
direct line, owned by him or his father, mother, son, 
daughter, brother or sister or upon the death of such rela¬ 
tive the continuing to reside upon the farm is good resi¬ 
dence upon the homestead. 

(4) He must erect a habitable house on the home¬ 
stead and cultivate such an area each year as shall be 
satisfactory to the Minister. In certain cases stock may 
be kept instead of cultivation (as to this, see paragraph 
below entitled “Keeping stock instead of cultivation”). 

(5) He must be a British subject or declare he will 
become one as soon as he has resided in Canada the re¬ 
quired time (see chapter on Naturalization). 

(7) Issue of Patent. 

After the expiration of three years from the date of 
application for the homestead the homesteader or, if he is 
dead, his executor or administrator or, if insane, his guard¬ 
ian, may make application to the Department through the 
Dominion land office where application was originally 
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made, for a patent. The proof required as to the home¬ 
stead duties including residence and cultivation must be 
made before the local Dominion land agent or officer act¬ 
ing for him as a sub-agent in the form of a sworn state¬ 
ment by the homesteader applying, corroborated by the 
sworn statements of two disinterested persons resident in 
the vicinity of the homestead. Before a patent issues the 
homesteader must be either a British subject or declare 
his intention to be such when his term of residence expires. 
Unless he becomes insane before the issue of the patent, 
application for the patent must be made within five years 
of date of application for entry. 

Death of Homesteader before Patent Issues. 

In the event of the death of the homesteader before 
the patent issues the deceased homesteader’s executor or 
administrator may apply; for the patent when three years 
have elapsed from date of the application for entry upon 
completing the requirements as to cultivation (or if 
stock is kept the requirements in that behalf) and 
the erection of a habitable house only or he may 
assign the deceased homesteader’s interest in the 
homestead to some other person eligible to enter for a 
homestead and such person who purchases such interest 
shall if he holds it for his sole use and benefit and upon 
completing the homestead duties not completed by the 
homesteader have the right to apply for a patent. 

Homesteader Becoming Insane or Physically Disabled. 

Where the homesteader becomes insane before issue 
of the patent his guardian may complete the homestead 
duties in the same way as an executor of a deceased home¬ 
steader may do. In case the homesteader becomes phys¬ 
ically incapable of completing the residence requirements 
the Governor-in-Council may dispense with such resid¬ 
ence requirements. 

Homsteader’s Illness, etc. 

Where the homesteader loses time through illness, 
calamity of the returning to his native land to bring out 
his wife and children, the time for residence may be ex- 
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tended upon proof of the loss of time to the Minister 
through the local agent, but any leave of absence from 
residence granted will not be counted as residence in appli¬ 
cation for patent. 

Homesteader on Active Service. 

A homesteader volunteering for active service in the 
local militia or overseas forces will have his time while on 
active service and also a period of three months after dis¬ 
charge counted as residence upon the homestead, and in 
case disablement incurred while on active service prevents 
him from completing homestead duties patent will be is¬ 
sued to him on proof of these facts. 

Registry of Patent as Title. 

When a patent to a homestead is issued it is forwarded 
to the Registrar of Land Titles for the land registration 
district in which the lands are situated and thereupon the 
Registrar issues a certificate and duplicate certificate of 
title to the quarter section (see chapter on Title to Land). 

Mistake in Issue of Patent. 

Where any patent is wrongly issued or where two 
patents for the same land have been mistakenly issued the 
Minister has power to issue a corrected patent and grant 
to any person deprived of land other land of equal extent 
or repay any money paid. Claims for loss through errors 
must be sent forward within one year from the discovery 
of the error. Where there is a deficiency of land in the 
issue of patent other lands may be given in place or a re¬ 
fund made of moneys paid. Claims for compensation must 
be made within five years of the issue of the patent. 

(8) Cancellation of Entry. 

A homesteader’s homestead rights before the issue 
of patent may be cancelled in any of the following cases: 

(1) If the homesteader fails to commence residence 
upon the homestead within 6 months after application 
therefor or within such longer time as the Minister may 
grant. 
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(2) If the homesteader fails to apply for patent 
within 5 years of date of application for homestead. 

(3) If entry rights are granted through any error, 
fraud, or misrepresentation. 

(4) If in any year of the period of 3 years prior to 
grant of patent, the homesteader fails to perform the 
homestead duties required for that year. Any person 
applying for a homestead cancelled for this cause may 
have to pay for improvements done. 

(5) In the case of any person personating an entry 
for anyone else. In this case the person so personating 
entry may be prevented applying for any other homestead. 

(6) In case the land granted as a homestead is valu¬ 
able for timber, cancellation may be made within six 
months of application but compensation will be allowed 
for improvements. 

(7) Cancellation may also be effected where the 
land granted as a homestead is necessary for the protec¬ 
tion, location or construction of any water supply or for 
the development of any water power or for the purposes 
of any harbour or landing. 

Selling Before Patent Issues. 

Any person buying, selling or trading, or professing 
to do so, any entry for homestead before the patent issues 
is liable to 2 years imprisonment. 

(9) Pre-Emptions. 

This section applies to certain prescribed districts. 
Information as to the boundaries of these districts may be 
obtained at any Dominion land office. In these districts 
any homesteader who has entered for a homestead and has 
not received a patent therefor, and who has not disposed 
of his homestead, but continues to own and reside upon it 
and has not received a patent for any pre-emption, may 
apply to pre-empt any quarter section lying alongside of 
his homestead or separate therefrom only by a road allow¬ 
ance. 



WESTERN CANADA LAW 


171 


Application for Pre-Emption. 

Application must be made at the same Dominion land 
office where application for homestead was made. Forms 
of affidavit in support are obtainable at the Dominion land 
office. A fee of $10 is payable with the application. Ap¬ 
plication may also be made to a sub-agent of Dominion 
lands. Upon receipt of the application and fee of $10 the 
agent issues a receipt which entitles the homesteader re¬ 
ceiving it to all the rights to a pre-emption which a similar 
receipt given upon application for a homestead gives to the 
homesteader. 

Price Payable. 

The price payable for such pre-emption is $3 per acre 
payable as follows: one third within three years of appli¬ 
cation for pre-emption, the balance in five equal annual 
instalments, without interest. Interest is payable at the 
rate of 5 per cent, per annum on overdue instalments. 
Payment in full may be made when pre-emption duties 
are completed. 

Pre-Emption Duties. 

Before patent to a pre-emption will be granted, certain 
pre-emption duties must be completed. These are as fol¬ 
lows : 

(1) Homestead duties must all be fulfilled and the 
patent obtained for the homestead. 

(2) Homesteader who has also entered for a pre¬ 
emption must reside on homestead or pre-emption for at 
least six months in every year for six years from date of 
entry for homestead. But whenever the homesteader re¬ 
sides on a farm within 9 miles of his homestead instead of 
residing upon the homestead, he must reside on either the 
homestead or pre-emption for at least three out of the six 
years residence required for the pre-emption. 

(3) In addition to the cultivation required upon the 
homestead 50 acres must be cultivated upon either the 
homestead or pre-emption but this area may be reduced 
upon proof to the Minister that 50 acres is excessive. 
Stock may be kept instead of cultivation where land is 
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unsuitable for agricultural purposes (as to this see para¬ 
graph below entitled “Keeping stock instead of cultiva¬ 
tion”). Where two apply for one pre-emption the first to 
enter for homestead shall have the first right to the pre¬ 
emption. 

Patents to Pre-Emptions. 

When the above duties are completed application may 
be made for patent to the pre-emption in the same way as 
in the case of application for homestead patent. But when 
the patent to the homestead is granted, a patent may also 
be granted for pre-emption, notwithstanding that the six 
years of residence are not completed, if proof is made that 
all pre-emption duties have been done up to date of issue 
of homestead patent (or if instead of cultivation stock is 
kept, proof must be made that the following stock has 
been kept, viz: first year 5 head, second year 10 head, and 
after second year 24 head of cattle, see paragraph below 
on keeping stock instead of cultivation) that 50 acres in 
addition to those cultivated for homestead requirements 
are under cultivation and that the purchase price of the 
pre-emption has been paid in full, or is tendered. 

Cancellation of Pre-Emption. 

Pre-emption rights may be cancelled for causes the 
same as those mentioned in the case of homesteads, and 
in addition thereto: 

(1) If the person having entered for the pre-emption 
fails in any year to perform his homestead or pre-emption 
duties, his pre-emption entry may be cancelled and the 
amount he has paid therefor be refunded. 

(2) If he fails to apply for patent for the pre-emption 
within 8 years of entry therefor, his entry is liable to can¬ 
cellation. 

Other provisions mentioned above as applicable to 
homesteads are applicable also to pre-emptions. 

(10) Purchased Homestead. 

In certain districts where pre-emptions are not avail¬ 
able quarter sections of land are available for entry in a 
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similar manner. These are styled purchased homesteads. 
Information may be obtained at any Dominion Land office 
as to districts in which purchased homesteads are avail¬ 
able. Any homesteader who has been unable to pre-empt 
any land may, if his homestead is in any of the above men¬ 
tioned purchased homestead districts, make application to 
obtain by purchase a purchased homestead. The regula¬ 
tions respecting these homesteads are as follows: 

Application. 

(1) Application may be made at the Dominion 
Lands Office where the homestead was applied for, in the 
same manner upon forms supplied for that purpose as in 
the case of homestead or pre-emption. 

(2) Prior to the application a patent must have been 
obtained to the original homestead, or all homestead 
duties must have been completed and proof supplied to 
that effect. 

(3) A fee of $10 is payable on application. 

The receipt given by the Dominion Lands Agent for 
the application and fee entitles the person applying to all 
the rights to the purchased homestead, as in the case of 
similar receipts given upon application for homestead and 
pre-emption. 

Purchased Homstead Duties. 

(1) The homesteader applying must reside upon the 
purchased homestead for a period of six months in every 
year for 3 years after application therefor. If the pur¬ 
chased homestead is within nine miles of the free home¬ 
stead, residence upon the free homestead is good residence 
upon the purchased homestead. 

Cultivation. 

(2) An area of 50 acres must be cultivated on the free 
homestead or purchased homestead. Where land is un¬ 
suitable for cultivation stock may be kept instead (See 
paragraph below, entitled keeping stock instead of culti¬ 
vation). 
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House. 

(3) A habitable house of the value of $300 must be 
erected upon the purchased homestead. 

Price. 

(5) The price payable is the same and upon the same 
terms as the price payable for a pre-emption. 

(5) No second purchased homestead may be grant-, 
ed. Application for patent is made in the same way as 
in the case of an application for patents to free homesteads 
and pre-emptions, and the above provisions relating to 
homesteads are applicable also to purchased homesteads. 

Cancellation. 

A purchased homestead is liable to cancellation for 
the following causes: 

(1) If in any year after application for a purchased 
homestead applicant fails to perform any of the above re¬ 
quirements. 

(2) If the applicant for a purchased homestead fails 
to apply for patent therefor within five years after appli¬ 
cation. 

(3) If the person applying fails to obtain patent to 
his free homestead. 

(11) Charges Against Homesteads, etc. 

In case a homesteader has completed all homestead 
and pre-emption or purchased homestead duties but still 
owes the Government moneys for seed grain or the 
price of the land or for any other matter, a patent may 
nevertheless issue, but a charge in the nature of a mort- ; 
gage will be entered up against the title issued by the 
Registrar of Land Titles. 

(12) Assignment and Sale of Homestead. 

All sales and assignments of homesteads, pre-emp¬ 
tions and purchased homesteads before a patent issues 
therefor, except those above mentioned, are utterly void 
and all agreements to sell the same after patent issues, 
made before patent issues, are likewise void and render the 
homestead liable to forfeiture, i.e., cancellation. Any 
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person paying or receiving money to abandon his home¬ 
stead is liable to have the homestead cancelled and to for¬ 
feit all rights to apply for another. These provisions do 
not apply to lands taken by railways for right of way, sta¬ 
tions, grounds, etc. (see Railways) so as to prevent any 
homesteader selling lands to a Railway Company for such 
purposes. 

(13) Purchase of Other Agricultural Lands. 

Other lands suitable for cultivation may be purchased 
from the government, but such lands must not in any case 
exceed a total of one section, 640 acres, upon terms and 
conditions fixed by regulations in force from time to time 
in that behalf. 

(14) Keeping Stock Instead of Cultivation. 

In the case of all free homesteads, pre-emptions and 
purchased homesteads, where the local Dominion Lands 
agent satisfies the Minister that the land homesteaded, 
etc., is not suitable for agricultural purposes, he may per¬ 
mit stock to be kept instead of requiring cultivation. All 
homestead, pre-emption and purchased homestead duties 
stated above must be performed with the exception of the 
requirement as to cultivation. At the end of each year the 
person upon the homestead, etc., must furnish the minister 
with a statutory declaration, declaring that the required 
number of stock have been kept by him that year and are 
solely owned by him, and when he applies for patent, he 
must furnish proof in the same way that proof of other 
homestead, etc., duties is furnished that the requirements 
as to keeping stock have been complied with. Before pat¬ 
ent is granted the homestead inspector must report that 
requirements as to stock have all been carried out. 

These requirements as to keeping stock instead of 
cultivation are as follows: 

For a homestead or a purchased homestead dur¬ 
ing the whole of each year the following stock must be 
kept. 

During first year 5 head, second year 10 head, and 
after second year and up to application for patent, 16 head: 
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In the case of ,a pre-emption, during fourth and fifth year, 
20 head and after fifth year 24 head. These must be kept 
solely by the person ,who will make application for patent 
and be owned solely by him. 

The stock must be kept on the free homestead, pre¬ 
emption or purchased homestead as the case may be, and 
suitable buildings must be provided wherever the stock 
are kept and the whole quarter section upon which th.e 
stock are kept must be surrounded by a substantial fence, 
The stock may be kept either for summer grazing or win¬ 
ter feeding. 

Under the provisions of the act the stock which may 
be kept are cattle which include bulls, cows, and their 
young, or horses, male and female, and their young. Also 
sheep and hogs may be kept instead of cattle and horses, 
but 10 sheep, 10 hogs, or 10 sheep and hogs count as 
one head of horses or one head of cattle only. 

(15) Hudson's Bay Lands. 

Under the agreement between the Hudson’s Bay 
Company and the Dominion of Canada in 1870 by which 
the said Company, gave up all their rights to the North 
West Territories, the Hudson’s Bay Company received 
in return, in addition to other rights, one 20th of all the 
land lying between the North Saskatchewan River and the 
International Boundary and bounded on the west by the 
Rocky .Mountains and on the East by a line drawn through 
the city of Winnipeg. This twentieth part is ascertained 
as follows: 

(a) In every fifth township, viz: townships 5-10-15, 
etc., sections 9 and 26 and in all other townships sections 
8 and the S. and the north % of section 26 are reserved 
to-the Hudson’s Bay Company. 

(b) In fractional townships so much of the above 
sections are reserved as may be reserved by the minister. 

These lands belong absolutely to the Hudson’s Bay 
Company and can only be acquired from that company. 
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(16) Water Power Lands. 

Regulations are made from time to time for acquiring 
lands by lease for the purpose of developing water power, 
and wherever any company or person obtains the right to 
develop such water power he may acquire private lands of 
other persons in the same way that lands are acquired by 
Railways for right of way, etc. Such lands are not open 
to entry as a homestead pre-emption or purchased home 1 
stead. 

(17) Mineral Lands. 

Regulations are issued froni time to time as to the 
granting of natural gas, oil, coal, gold, silver, copper, and 
other mineral leases. The rights to mines and minerals 
do not pass with lands granted by patent or sold. 

(18) School Lands. 

In every surveyed township in Manitoba and Saskat¬ 
chewan and Alberta, sections 2 and 29 are set aside as 
school lands, and these sections cannot be entered upon 
for homesteads, pre-emption or purchased homesteads. 
Such school lands are sold at public auction at prices fixed 
from time to time and on the following terms: One tenth 
cash down, balance in 9 equal annual payments with in¬ 
terest at 5% per annum. The proceeds of the sale are set 
aside for school purposes. School lands may also be 
leased. 
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HOTELS AND BOARDING HOUSE KEEPERS 

T HE word “hotel keeper” in this chapter means, un¬ 
less otherwise stated, the keeper of a hotel or board¬ 
ing house. 

(1) Alberta and Saskatchewan. 

Lien on Guest’s Goods. 

A hotel keeper is entitled to a lien on the luggage and . 
other goods of guests and may seize^ and detain them for 
unpaid charges for board and lodging. While he holds 
the guest’s goods he is responsible for them. 

Sale of Guest’s Goods. 

If his charges remain unpaid for three months after 
seizure, the hotel keeper may post up on the outside of the 
hotel a notice of sale of the goods. Such notice must be 
posted up a week before the sale and must state the name 
of the guest, the amount due, a description of the goods, 
the time and place of the sale and the name of the auction¬ 
eer. Any balance of the proceeds of the sale, after pay¬ 
ment of the charges, is paid to the guest, or if he cannot 
be located, to the provincial treasurer. 

Hotel Keeper’s Responsibility for Luggage (Does not apply to boarding¬ 
house keeper). 

A hotel keeper is liable to the extent of $200 for the 
loss'of or injury to the goods of a guest while such goods 
are in his hotel, except where the goods are lost or dam¬ 
aged through the carelessness of the guest or any of his 
servants, and the hotelkeeper’s liability is unlimited if the 
loss or damage is due to the neglect of the hotelkeeper or 
any of his servants or if the goods have been deposited 
with him for safe custody or if the goods lost or damaged 
are a horse or other live animal or any gear thereof or a 
carriage. The hotelkeeper may require the goods to be 
deposited in a box or other receptacle fastened and sealed 
by the person depositing them. If a hotelkeeper refuses 
to accept or in any way prevents a guest from depositing 
goods, trunks, etc., with him for safe keeping, he will have 
no right of lien on the guest’s goods and will be liable for 
their damage or loss to an unlimited extent. The limita- 
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tion of the hotelkeeper’s liability and his right of sale un¬ 
der his lien exist only while a copy of “The Hotelkeeper’s 
Ordinance” is kept posted in the office and public rooms 
of the hotel. 

False Pretences (Does not apply to boarding house keeper). 

Persons obtaining board or lodging at a hotel by 
fraud or fraudulent representation, are liable to heavy 
penalties and imprisonment. 

(2) Manitoba. 

The law in Manitoba is similar to that stated above, 
except that if a guest’s goods seized by a hotelkeeper are 
under the value of $25.00 a sale may. be held at the end of 
one month. 

A hotelkeeper is not liable for goods lost, damaged or 
stolen if the guest’s room is provided with proper lock and 
key and the loss results from the guest not keeping his 
door locked. If there is a checking, room for luggage, a 
hotelkeeper is not liable unless the guest deposits his lug¬ 
gage in the checking room and receives"a check therefor. 

(3) British Columbia. 

The law is also similar to that in Alberta and Saskat¬ 
chewan, except that goods may be sold only at the end of a 
year after detention by the hotelkeeper. The notice of 
sale must be published in a local newspaper a week prior 
to the sale. The limitation upon the hotelkeeper’s liability 
for the loss or destruction of guest’s goods is $50.00. ' 
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HUSBAND AND WIFE. 

(Unless otherwise specified the law below stated is 
applicable to each of the four Western Provinces.) 

Marriage 

(a) Promises to Marry. 

In earlier days promises to marry were consid¬ 
ered marriages, no ceremony being necessary, but where 
a ceremony was necessary the persons promising to marry 
could afterwards be compelled to have the marriage cere¬ 
mony performed. Now no promises to marry can be en¬ 
forced by either party by compelling marriage. 

(b) When Valid. 

Promises to marry need not be in writing and are 
valid if made by word of mouth. Even without distinct 
proof of a promise it may be inferred from the conduct 
of the parties. 

(c) Damages for Breach. 

Where a person who has promised to marry another 
refuses to do so, the person so promising, cannot as is 
stated above, be compelled to carry out the promise, but 
any person wrongfully refusing to carry out the promise 
to marry, whether man or woman, may be sued for his or 
her breach of promise to marry and money damages be 
recovered, varying with the station of the parties and the 
circumstances of the case. Where the person breaking 
the promise to marry is guilty also of seduction, very 
heavy damages may be recovered. The person suing must 
show that he or she was willing to marry the other and 
had offered to do so. No damages may be recovered for. 
a breach of a promise to marry made by a person married 
at the time of the making of the promise. 

(d) Infant’s Promises. 

A person under 21 is not bound by a promise to marry 
but a person under 21 may sue another over 21 for the 
latter’s breach of promise to marry. 
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(e) Answers to such an Action. 

Any person sued for breach of promise to marry may 
generally defend such an action at law by showing that 
after the promise he or she found out that the other was 
suffering from some serious disease or was insane, or un¬ 
chaste, or was a bad character, or that the other party had 
released him or her from the promise or that he or she 
had offered to marry the person suing. 

Who May Marry. 

Only the following persons may marry. Disobedience 
of these rules renders the marriage null and void, even 
though the parties afterwards live together. 

(a) Age. 

Males 14 years of age or over and females 12 years of 
age or over may marry in Manitoba. In Alberta no one 
under 15 years of age, and in Saskatchewan no one under 
16, may marry unless for the purpose of making illegiti¬ 
mate children legitimate. 

(b) Soundness of Body and Mind. 

Lunatics so found by inquisition and idiots incapable 
of knowing what they are doing may not marry. 

(c) Relationship. 

Close relationship by blood is a bar to a valid mar¬ 
riage. The persons who may not marry one another in¬ 
clude brothers and sisters, uncles and aunts, nephews and 
nieces, first cousins, but not second cousins. There is no 
legal objection to a man marrying his deceased wife’s sis¬ 
ter or vice versa. 

License or Banns. 

Persons desiring to be married must first of all 
either procure a license from an authorized issuer of mar¬ 
riage licenses, or obtain a publication of the banns, that is 
an announcement by a clergyman of the proposed mar¬ 
riage made at some place of public worship, during ser¬ 
vice, on a number of Sundays previous to the marriage. 
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Infants. 

Persons under 21 years of age, in Manitoba 18 years 
of age, cannot obtain a marriage license without the con¬ 
sent of the father of such minor or if he be dead, the 
mother or duly appointed guardian, In Alberta and Sas¬ 
katchewan any female over 18 years of age who is support¬ 
ing herself and living apart from her parents does not need 
to obtain such consent. 

Before the license is issued one of the parties 
applying must make an affidavit or statutory declaration 
stating that there is no legal impediment of the nature of 
those mentioned to the marriage of the parties. 

Marriage Ceremony. 

The marriage ceremony may be performed either by 
a clergyman or, except in Manitoba, a marriage commis¬ 
sioner. 

(b) Marriage by Clergymen. 

Ministers of any denomination, duly ordained by the 
rites and ceremonies of such denominations, including 
commissioners and staff Officers of the Salvation Army, 
duly resident in the Province where the marriage takes 
place (In British Columbia one month’s residence is neces¬ 
sary) may perform the marriage ceremony. The cere¬ 
mony must take place in the presence of two witnesses, 
but may be according to any form whatsoever subscribed 
by the laws of the religious denomination with which the 
minister performing the ceremony is identified. 

(c) Civil Marriage. (British Columbia, Alberta and Saskatchewan). 

Persons who do not wish to be married by a clergy¬ 
man must within 14 days prior to the date of the intended 
marriage, give notice in the prescribed form to the mar¬ 
riage commissioner (In British Columbia, the Registrar) 
of the district in which the parties desire to be married of 
the proposed marriage and both parties must forward to 
the'commissioner.with such notice a declaration showing 
that they are both qualified to marry. At the expiration 
of such period the parties may appear before and be mar- 
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ried by such marriage commissioner in the presence of 
two witnesses. 

Married Women's Property Rights. 

(1) Owning Lands and Goods. 

A married woman may own and hold and dispose of 
land and other property and sue or be sued in respect of it 
in same way as if she were a single woman or a man and 
without the consent of her husband. Any contracts she 
enters into bind only her separate property and judgments 
against her bind only such property. 

(2) Stock in Companies—Deposits in Banks. 

A married woman is absolutely entitled to all stocks 
and moneys deposited to her credit before and after her 
marriage, independently of her husband, and may deal 
with the same without any consent or concurrence on the 
part of her husband. 

(3) Protecting Property. 

A married woman has in respect of her property 
the same rights of protecting the same against all persons, 
even her husband, that a man or single woman has. 

(4) Pre-Marriage Debts. 

A married woman is liable in respect of all debts and 
liabilities of every kind incurred and contracts entered into 
by her and for damages for wrongs and injuries com¬ 
mitted by her before marriage and she may be sued for the 
same after marriage, her own separate property being li¬ 
able but her husband is liable for such debts and liabilities 
only if he receives property through his wife or the liability 
is one for damages for a wrong, done by the wife, and then 
only to the extent of the property he receives. 

(5) Debts and Liabilities After Marriage. 

A married woman is liable for all debts, etc., and 
wrongs done after marriage to the extent of her private 
property. Her husband is liable for wrongs committed by 
her after marriage and if she acts as his agent he is liable 
for contracts entered into by her as such agent. 
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(6) Executor or Administrator, 

Married women may be appointed to act as executors 
or administrators. 

(7) Husband Conveying his Property to Wife 

This is perfectly valid unless the husband is insolvent 
when he makes the transfer, or is made so by reason of the 
transfer (See Chapter on Assignments). 

(8) Insurance, 

A married woman may effect insurance on her own 
life or upon that of her husband. 

(9) Insurance for Benefit of Wife and Children. 

If a man wishes insurance on his life to be payable to 
his wife, and children, whether paid at his death or during 
his life, free from all claims of the husband's debts, he may 
either before or after marriage, have it expressed in the 
policy that the insurance money is for the benefit only of 
wife and children, or wife only, or children only, or may 
after the policy is issued make a declaration identifying 
the policy and stating that the insurance moneys payable 
under the policy are payable for the benefit only of wife 
and children. Unless the husband specifies, either in the 
policy or an endorsement thereon or by his will, the shares, 
the wife and children are to all take equally. In Saskatche¬ 
wan, Manitoba and British Columbia. 

In Alberta if the assured is unable to pay the prem¬ 
iums he may surrender the policy for such paid up insur¬ 
ance as he is entitled to, notwithstanding any declaration 
in favour of a wife or children. 

(10) Wills. 

A married woman may make a will in the same way 
as any other person. 

(11) Probation of Minor Children’s Earnings. 

Where, a woman is long separated from her husband 
for any lawful cause, such as his imprisonment in a Peni¬ 
tentiary, Lunatic Asylum, desertion, cruelty or adultery 
of husband, she may obtain an order from a Judge entit- 
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ling her to the earnings of her minor children, free from 
any claim by her husband. Whenever the parties wish it 
such order may be discharged. 

(12) Disputes. 

Questions in dispute between husband and wife res¬ 
pecting property may be settled by an application to a 
Judge. 

(13) Maintenance of Wife and Children. 

(a) Where husband and wife live together the hus¬ 
band is legally bound to support both wife and all the 
wife’s children, legitimate or illegitimate, until they obtain 
the age of 16 years, and the wife can pledge his credit for 
all goods necessary for the support of the home, but the 
husband will not be liable if the person who sells goods 
to the wife knows that the husband has refused such auth¬ 
ority or that the wife was already amply supplied with the 
goods in question, or that the goods were unnecessary. 
Children cannot bind their father for any goods purchased 
by them, whether necessary or not. 

, (b) Where husband and wife live apart for any law¬ 
ful reason, such as where they have contracted to live 
apart and the husband pays the wife a separation allow¬ 
ance, or where the wife has secured an order of the Court 
for alimony, and the husband pays the amount thereof ta 
the wife, or where the wife leaves her husband and lives 
apart from him without his consent or commits adultery 
or where the wife living apart from her husband has ample 
means of her own, she cannot bind her husband’s credit 
for any goods purchased by her, whether necessary for 
herself and children or not. 

But where husband and wife are living apart and the 
husband does not provide for the wife or refuses to pay the 
, amount the Court has ordered him to pay as alimony or 
where the husband deserts the wife or turns her away 
without good cause or where the wife leaves the husband 
by reason of his cruelty amounting to actual or threatened 
r physical violence or the husband is guilty of adultery, or 
for any reason does not support the wife and children, she 
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can bind the husband for necessaries purchased by her for i, 
herself and the children entrusted to her care. The goods 
must be charged to the husband or he will not be liable. 

Holding Out Wife as Agent. „ 

(c) Where the husband knowingly allows the Wife 
to buy and sell and enter into contracts for goods or things 
not connected with the household he is liable to all persons 
dealing with the wife. 

(14) Wife’s Rights to Homestead. 

In none of the Western Provinces have women any 
dower, that is, a right to a third of the husband’s real es¬ 
tate upon his death. Provision has, however, lately been 
made in Alberta and Saskatchewan whereby a married 
woman may prevent her husband selling the Homestead 
(See Exemption Act as to Si Extent of Homestead) without 
her consent. All that is necessary for her to do is to file a 
caveat with the Registrar of the Land Titles Office of the 
Land Registration District in which the land is registered. 
So long as the caveat remains in force the husband cannot 
sell or lease or mortgage the Homestead without the con¬ 
sent of the wife. The caveat may at any time be withdrawn 
by the wife by written notice to the Registrar. No fees 
are charged for filing a caveat. In Saskatchewan, whether 
a caveat is filed or not, the husband may not sell, mortgage 
or lease the homestead without the consent of his wife, 
who must appear before a Judge of a District Court, Reg¬ 
istrar or other person appointed, and be examined as to 
whether she is aware of all her rights to the homestead 
.and signs without compulsion by the husband. 

(15) Husband Depriving Wife of Property by his Will. (Alberta only). 

(a), A widow whose late husband has not left her by 

his will the share of his property she would have received 
had the husband died without leaving a will (See Chapter 
on Administration of Estates) may apply to a Judge for 
relief, whereupon the Judge may order the executors of 
the estate to pay the wife such extra sum as he may think 
proper. 
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British Columbia. 

(b) A Homestead registered under the Homestead 
Exemption Act (See Chapter on Exemptions) passes ab¬ 
solutely to wife and children, or if wife is dead to the child¬ 
ren, or if there be no children, to the wife, 

Divorce and Alimony. 

Only the Parliament of Canada may legislate on 
divorce or create a Divorce Court. No Province may 
grant divorces unless it had Divorce Courts before be¬ 
coming a Province of the Dominion of Canada. The re¬ 
sult is that in Alberta, Saskatchewan and Manitoba, as 
well as in Ontario and Quebec, tjiere are no Divorce 
Courts and no divorce may be granted in those Provinces, 
while in British Columbia and in two of the Maritime 
Provinces Divorce Courts having been instituted 
-prior to their becoming provinces of Canada, these Prov¬ 
inces have Divorce Courts which grant separations and 
divorces. Persons residing in Provinces where there are 
no Divorce Courts must apply to the Parliament of Can¬ 
ada for a special private act granting a Divorce. This is a 
rather costly procedure. A divorce obtained in a foreign 
country, for example, the United States, will be recog¬ 
nized as valid by Canadian Courts if the husband at the 
time of obtaining the divorce was permanently residing 
in the country which granted it. Divorces obtained in 
the United States by persons who have left Canada for 
the purpose of obtaining a divorce are not legally good in 
Canada, and subsequent marriages by such persons are 
bigamous. 

Alimony. 

. The only relief available to persons residing in Alber¬ 
ta, Saskatchewan and Manitoba, other than a separation 
agreement, or an application to the Parliament of Canada 
for a divorce, is an application by the wife to the Provin¬ 
cial Courts for an order compelling the husband and wife 
to live apart and providing for a payment by the husband 
to the wife of an allowance for her maintenance, called 
alimony. 
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A wife may apply for such relief where the parties are 
living separated on account of the husband having been 
guilty of adultery or where the husband has been guilty of 
cruelty resulting in actual physical violence such as en¬ 
dangers the health or safety of the wife or threatens to do 
so. 

A wife, although.the husband may be guilty of the con¬ 
duct mentioned above, is not entitled to any alimony al¬ 
lowance in the following cases, viz: Where the husband 
is not only out of employment but is also unable to work, 
where the wife has sufficient means of her own and is liv¬ 
ing apart from her husband; where she commits adultery 
or lives with another man; where she receives an allow¬ 
ance under a separation deed. The amount allowed var¬ 
ies with the husband’s ability to pay and the wife’s needs 
and the circumstances of* the case. A certain allowance 
may be made payable by an order of Court immediately 
after the wife commences action. 

Deserted'Wives. 

In Saskatchewan. 

A wife deserted and not supported by her husband 
may apply to a Judge of the District Court of the District 
in which she resides, or in cities and towns to a Police 
Magistrate, who may summon the husband and if he is 
found to have deserted his wife and although able to do 
so, has not supported her and her children, the Magistrate 
or Judge may order him to pay a weekly allowance not 
exceeding $10.00 per week to the wife. The payment may 
be enforced by seizure of the husband’s goods and the hus¬ 
band may be committed to jail in case of non-payment. 
The. wife is not entitled to such an allowance if she has 
been guilty of adultery. 

In British Columbia and Manitoba. 

If the husband has been guilty of assaults or actual 
persistent cruelty towards his wife or refuses to support 
her and her children as a result of which the wife is living 
separate from her husband the wife may apply, in British 
Columbia, to any Magistrate or Justice of the Peace and, 
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in Manitoba, to either the County Court Judge of the 
County or Judicial District where the parties reside or to 
a Police Magistrate or two Justices of the Peace. The 
Justice, Magistrate or Judge to whom application is made, 
upon hearing the parties, may order the husband to pay a 
weekly allowance to the wife varying with the circum¬ 
stances of the case. If the husband refuses to pay he may 
be imprisoned. In Manitoba if the application is before a 
Judge he may order the parties to live separately and may 
provide for the custody of the children. Wives who com¬ 
mit adultery or have independent means are not entitled 
to maintenance. 

Separation Deeds. 

These are agreements entered into under seal between 
a husband and wife whereby they agree to live apart and 
which provide for payments of stated sums of money for 
the maintenance of the wife and the children entrusted to 
her care. Where a wife enters into a separation agree¬ 
ment she has no claim for alimony so long as the husband 
pays her what he has agreed to pay under the agreement. 
If the parties live together again the separation agreement' 
becomes void. Such agreements should be drawn up by 
a solicitor. 

Nullifying Marriage. 

A marriage entered into under certain circumstances 
between parties who are by law prohibited to marry may 
be set aside by the Courts of any Province. This does 
1 not mean that in those cases a divorce is granted. Divor¬ 
ce's are granted parties who are legally married. A decree 
nullifying and making void a marriage is granted where 
the marriage itself is illegal, and there is therefore no, mar¬ 
riage at all. Marriage may be set aside as null and void in 
any province for the following causes, viz.: where either of 
the parties was a lunatic or idiot at the time of marriage; 
or where the parties were persons who are prohibited by 
reason of blood relationship from marrying or persons al- 
' ready married, or if the person celebrating the marriage 
was a person not qualified by law so to do, or solemnized 
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the marriage without the formalities required by law, ot 
where either party has been compelled against his or her 
will by means of force, intimidation, etc., to enter into the 
marriage contract. 

Divorce in British Columbia. 

To entitle any person to apply to these Courts for a 
divorce or separation, such residence is necessary as to in¬ 
dicate that the parties have made British Columbia their 
home, or intend sp to do. 

Divorce. 

Divorce may be granted upon the proper proceedings 
being taken and upon the.following grounds: (a) Where 
the husband applies for divorce proof must be made that 
the wife has been guilty of adultery, (b) Where the wife 
applies for divorce proof' must be made that the husband 
has been guilty of either incestuous adultery, bigamy with 
adultery, rape, sodomy, bestiality or adultery coupled with 
cruelty, occasioning actual bodily harm to the wife. 

The person applying for the divorce will not be entitled 
to the decree if he or she is guilty of adultery or condones 
the other’s adultery, etc., or delays too long in applying 
to the Court for the decree. 

Alimony. 

The Court may if it sees fit upon granting the divorce, 
grant an allowance from the husband to the wife of ali¬ 
mony varying in amount with the circumstances of the 
case. The Court also provides for the custody of the 
children. . 

Marrying Again. 

When a divorce has been granted and the time for ap¬ 
pealing against it has passed, the parties may either of 
them marry any other person permitted by law as though 
the person from whom they are divorced were dead. 

Judicial Separation. 

This is a decree separating the parties either for a cer¬ 
tain or indefinite period and providing for an allowance of 
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alimony to the wife, and for the custody of the children. 
The parties may not, however, re-marry. Such 
judicial separations are granted where the husband 
proves adultery on the part of the wife, or the wife proves 
that the husband is guilty of adultery, cruelty, occasioning 
actual or threatened bodily harm to the wife or desertion 
without just cause leaving the wife without support. 


JUDGMENTS, EXECUTIONS AND 
ATTACHMENTS 

Definitions. 


T 


HE decision by which a judge or court finally decides 
the matters in dispute between the parties to an 
action is known as a judgment and the successful 


party as a judgment creditor, and the party against whom 
the decision is given as the judgment debtor. Judgments 


may order acts of various kinds to be done such as the 


delivering the possession of land or may merely declare 


that certain of the parties to the action are entitled to cer¬ 


tain property or certain rights. Most frequently the 
judgment merely determines that the judgment creditor 


is entitled to recover a specified sum of money from the 
judgment debtor. 


When the judgment is entered in the records the clerk 
of the court issues on application a writ directed to the 
sheriff requiring him to realize out of the goods or lands, 
or goods and lands, of the debtor the amount of the judg¬ 
ment together with his costs. The sheriff may then seize, 
and, after proper proceedings, sell enough of the goods of 
the judgment debtor to realize the amount of the debt and 
costs of seizure and sale. In Alberta and Saskatchewan 


when the writ of execution is directed against lands the 
sheriff is required to send to the registrar of land titles for 
the district in which such lands are situated a copy of the 
execution. A record of such writ is entered in the Land 
Titles Office against the name of the judgment debtor and 
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binds all his lands in such district from the date of its re¬ 
ceipt by the registrar. Whenever a transfer from such 
judgment debtor is delivered at the Land Titles Office for 
registration a search is' made to discover whether any ex¬ 
ecutions are registered against him, and if any are found 
they are placed upon a new certificate of title or an execu¬ 
tion creditor may direct the sheriff and registrar to place 
such execution in the first place against certain lands 
standing in the name of the execution debtor. 

In Manitoba (and British Columbia if the judgment 
be for $100 or more) when such a judgment is entered in 
the records of the court it may be recorded in a registra¬ 
tion office or Land Titles Office (in British Columbia, a 
Land Registry Office) of the province and from the time 
of such recording the judgment becomes a lien and charge 
on all the lands of the judgment debtor in the several dist¬ 
ricts in which such certificate is recorded. Proceedings 
to realize on the lien issued to the creditor must be taken 
by , separate action. (See chapter on Exemptions from 
Seizure for property which may not be seized under execu¬ 
tion). 

Creditors’ Relief Acts 

In order to prevent an execution creditor getting too 
great an advantage over other creditors of the same debtor 
it is provided that where a sheriff levies money under an 
execution such money shall be distributed pro rata among 
, all execution creditors and other creditors whose execu¬ 
tions or certificates are in the sheriff’s hands at the time 
of the levy or receipt of the money, or who deliver their 
executions or certificates to the sheriff within one month 
after he has made entry in his books of such levy. The 
certificate referred to is issued by the clerk of the District 
Court after the filing with him of an affidavit of claim 
and a notice to be served therewith upon the debtor. The 
proceedings relating to the filing of such certificate are 
complicated and the services of a solicitor are indispens¬ 
able if mistakes are to be avoided. 

In Alberta and Saskatchewan no execution may issue 
upon a judgment for the, recovery or payment of money 
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after twelve years from the date of such judgment unless 
in the meantime there has been a payment thereon or an 
acknowledgement in writing by the debtor or his agent, 
and in such case execution may issue within twelve years 
after the last of such payments or acknowledgements. The 
judgment remains in full force and effect for twelve years. 
If the execution be not issued until six years after judg¬ 
ment an order of a judge is necessary to permit its issue. 

In Saskatchewan and formerly in Alberta executions 
were required to be renewed every two years but now 
every writ of execution issued since September 1, 1914, 
remains in force so long as the judgment on which it is 
issued remains in force, but every writ of execution issued 
before September 1, 1914, must, in order to be effective 
now, have been renewed before the completion of two 
years from the date of such issue or from the date of the 
last renewal where such last renewal was before Septem¬ 
ber 1, 1914. 

In Manitoba judgments remain in force for ten years 
without renewal and executions may issue thereon at any 
time within six years. Executions and certificates of judg¬ 
ments must be renewed every two years. Executions is¬ 
sued out of a County Court must be renewed every year. 
In British Columbia the registration of judgments against 
lands must be renewed every two years. 

Attachment of Debts 

On beginning an action for a fixed sum of money the 
plaintiff is entitled to issue a summons known as a gar¬ 
nishee summons, and serve said summons upon a person 
whom he knows is indebted to the defendant, such person 
is known as the garnishee who is thereupon required to 
pay any moneys which he owes the defendant or which are 
in his hands belonging to the defendant into court to the 
credit of the action or if he owes more than the amount 
of the plaintiff’s claim he may pay into court a sum suffi¬ 
cient to meet such claim. In Alberta, Saskatchewan and 
British Columbia, no debt due or accruing due to a me¬ 
chanic, workman, labourer, servant, clerk or employee for 
or in respect of his wages or salary shall be liable to at- 
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tachment unless it exceeds $25, (in British Columbia $40), 
and then only for the amount in excess of $25, but this ex¬ 
emption of $25 does not apply to debts for board or lodg¬ 
ing. 

Attachment of Goods 

In Alberta and Saskatchewan no goods of the defend¬ 
ant to the action may be seized until after judgment has 
been recovered against him, except where the claim is, in 
Alberta, for $100 or more and, in Saskatchewan, for $50 or' 
more, and the plaintiff is able to show upon affidavit the 
cause of the debt, the amount thereof, and that he has good 
reason to believe that the defendant has absconded from 
or is about to abscond from the province leaving no per¬ 
sonal property liable to seizure for debt or has attempted 
to remove such personal, property out of the province or to 
sell and dispose of the same with intent to defraud his 
creditors generally, or the plaintiff particularly; or keeps 
concealed to avoid service of process and that the plaintiff 
verily belives that without the benefit of such judgment 
the plaintiff will lose his debt or sustain damage for the 
amount; also to file an affidavit to the same effect by one 
or other credible person who is well acquainted with the 
defendant. Where the debtor has absconded or is about 
to abscond from the province leaving no wife or personal 
property behind him or is exempt to seizure. 

In British Columbia a debtor owing $100 or more may 
be arrested on proof that he is about to leave the province, 
and one who has left or is about to leave is liable to have 
his goods seized upon a showing that he is so doing with 
intent to defraud his creditors. 
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LANDLORD AND TENANT 


T HE relationship of landlord and tenant is created 
when an owner of land (the landlord) allows a per¬ 
son (the tenant) to occupy his land and receives 
therefor payment in the way of rent. The right thus grant¬ 
ed by the landlord is called a tenancy or lease. Such lease 
may, if for less than three years, be by word of mouth, but 
if for a longer time, must be in writing and should be regis¬ 
tered in the Land Titles Office. 


A lease for more than three years not in writing is 
probably good at least as a tenancy from year to year, 
whether or not there is a verbal agreement entered 
into between the landlord and the tenant as to the other 
terms of the tenancy, if the tenant has entered into posses¬ 
sion of the premises with the landlord’s consent and the 
landlord accepts payment of the rent. 


Lodgers. 

Are occupiers of single rooms or suites who have no 
control of the premises, the landlord retaining such con¬ 
trol. 


Servants. 

A servant occupying premises of his master is only a 
tenant if such premises are occupied for the servant’s own 
purposes. He is not a tenant if he occupies the premises 
to carry on his duties for his master. 

Who may be Landlords and Tenants. 

Any person having title to property and able to con¬ 
tract may give a lease. Any person able to contract may 
accept a lease. A company can only make or take a lease 
when empowered to do so by its charter. When co-own¬ 
ers or joint owners give or take a lease, all join. (When 
purchasers of land give a lease the vendor should join). 
When a mortgagor gives a lease of land mortgaged, the 
mortgagee should join. Executors and administrators 
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may grant leases. Infants may grant leases of lands 
owned by,them, and take leases, but may disaffirm or con¬ 
firm the lease when they come of age, Married women 
may also lease land owned by them. 

Kinds of Tenancies. 

(a) Yearly Tenancies. 

Where there is no document giving a lease for a speci¬ 
fied time and the rent is payable yearly, half yearly, or 
quarterly, a yearly tenancy is created, but not if the part¬ 
ies agree otherwise. 

(b) Periodic Tenancies. 

These are tenancies for no certain length of time, 
which are granted from year to year, month to month and 
week to week, etc., as the case may be. They are not 
usually granted by writing, but come into effect by the 
landlord admitting a tenant into possession of his property 
and agreeing to allow him the use of the premises from 
year to year, month to month, etc., or, whether the land¬ 
lord expressly so agrees or not, his allowing a tenant to 
come into possession of the premises and accepting rent 
payable by the year, quarter, month or week creates in 
consequence a yearly, quarterly, monthly or weekly ten¬ 
ancy, unless the parties otherwise agree. 

Also when a tenant remains on the premises after 
some fixed term has expired and the landlord accepts rent 
by the year, quarter, month, etc., a yearly, quarterly, 
monthly, etc., tenancy is created. 

(c) Tenancies for Fixed Periods. 

These are created by leases in writing, or by verbal 
contracts if for three years or less. The lease terminates 
only when the term of years or months mentioned therein 
has expired, or upon a breach of covenants by lessee. Both 
makers (i.e. lessor and lessee) are bound by such lease and 
may be compelled to perform all that they agree by such 
lease to perform. Leases may be granted for terms of 
months, a year, ten years, ninety-nine years, or for any 



WESTERN CANADA LAW 


197 


fixed length of time so long as the time is specified. (See 
Chapter of Titles to Tand, also as to Registration). Teases 
cannot be given for an unlimited period, but the exact dur¬ 
ation of the lease, for example, a lease for the life of the 
landlord, may be unknown at the time of letting. 

Underleases, 

Any lessee or tenant having a lease for a certain per¬ 
iod of time or being a tenant from year to year, may under¬ 
let to another called the under lessee, but the under ten¬ 
ancy so created must be for a time, if only a day, shorter 
than the period for which the tenant holds. If it is for 
the whole time, it will be considered an assignment of the 
lease. The under tenant is liable only to the tenant not 
to the original landlord. The under lessee should be bound 
in the lease to the tenant by all the covenants in the ori¬ 
ginal lease. Upon an assignment of a lease the under¬ 
tenant is bound to the original landlord. 

Assignment or Transfer of Lease. 

The lease may be transferred by the lessee in the man¬ 
ner mentioned in the chapter on Titles to Tand. The per¬ 
son to whom the lease is transferred, called the assignee 
or transferee, becomes generally bound by all the coven¬ 
ants such as to pay rent, repair, etc., the original tenant 
is bound by. The original tenant is also bound by such 
covenants. The assignee of the lessee is generally by the 
terms of the transfer bound to indemnify the original ten¬ 
ant in case the failure by him (the assignee) to per¬ 
form any of the covenants in the original lease obliges the 
original tenant to perform them. When the assignee 
transfers the lease to another, he ceases to be liable on any 
of the covenants. The original tenant and the second 
ti ansferee are then the only persons liable. 

Covenants. 

These are promises entered into both by the landlord 
and by the tenant with one another in respect of acts to be 
performed by them in connection with the land leased. 
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For the breaking' of these covenants a lease may generally 
be terminated. The following covenants arc implied in 
all leases for three years or more, that is the parties arc 
presumed to have entered into such covenants when they 
executed the lease, The lease may of course contain other 
covenants and may exclude these. 

(a) Covenants by the Landlord. 

Possession of Premises. 

As soon as a lease has been executed the tenant is en¬ 
titled to possession and occupation of the premises leased 
and can compel the landlord to give him such possession. 
So long as the tenant performs his own covenants he is en¬ 
titled to possession of the leased premises until the time 
for which the lease is to run has expired. 

Quiet Enjoyment. 

A promise is implied on the part of the landlord that 
so long as the tenant has rightful possession of the leased 
premises, he shall not be disturbed by the landlord or any 
person in any way claiming a right to the premises, 
through the landlord, so as to affect or obstruct the ten¬ 
ant’s rightful use of the premises. 

The landlord may also covenant with the lessee to 
pay taxes and rates, to maintain the premises, to renew the 
lease if the tenant so desires and also to give an option to 
the tenant to purchase the property, and may also coven¬ 
ant respecting any other matter the particular circum¬ 
stances and nature of the case may require. In no case 
will the landlord be bound by these covenants unless they 
are mentioned in the lease. 

(b) Covenants by the Tenant. 

Rent and Taxes. 

The tenant is bound to pay the rent stated in the lease 
at the time stated and also all rates and taxes payable in 
respect of the leased premises during the continuance of 
the lease. 
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Repairs. 

The tenant also is bound to keep the premises in a 
proper state of repair except where damage occurs to a 
building by accident from storms, lightning and tempest. 
The tenant is also bound to give up premises when the 
time is up. 

Fixtures. 

Fixtures are articles and erections attached to the soil 
or to buildings with the intention that they shall perman¬ 
ently remain in such position, or are so placed or fastened 
that their removal will cause injury to the buildings or 
land to which they are affixed, such as windmills, sheds, 
stationary engines, articles forming a permanent part of 
buildings, as furnaces, shelves, trade fixtures. 

All fixtures upon the premises leased pass to the use 
of the tenant when he enters. Similarly fixtures erected 
or affixed to land and buildings by a tenant pass to the 
landlord when the tenant’s time is up. But the latter rule 
has been so relaxed that tenants may, while in possession 
of the premises or within a reasonable time after the end 
of the term, remove all fixtures except those which would 
cause injury to buildings by their removal. As to unre¬ 
movable fixtures provisions should be made regarding 
them in the lease, or otherwise they pass to the landlord. 
(See below as to fixtures being exempt from seizure for 
rent). 

How Tenancies are Terminated. 

Tenancies for a Fixed or Determinate Time. 

No lease can be given for a period which will not come 
to an end. Leases for an uncertain length of time, such as 
leases for life, terminate on the happening of the event up¬ 
on which they were intended to end, e.g., the death of the 
lessor, and leases for any certain period of time, such as six 
months, one year, five years, ten years, ninety nine 
years, etc., terminate by the time for which they were 
given running out. No notice to quit is necessary in such 
tenancies for such periods of time in order to terminate 
them when the time for which the lease is given has ex¬ 
pired, but such lease may provide for its termination be- 
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fore the time has run out by either party giving the other 
notice to quit. , (See following paragraphs). If the ten¬ 
ant remains with the landlord’s consent after the time has 
run out, the tenancy becomes a yearly tenancy, unless the 
parties otherwise agree. 

Renewal of Lease. 

Often leases provide for renewal for a further period. 
Such promises to renew are usually conditional upon the 
tenant performing strictly all his covenants, and giving, 
notice at a certain time that he wishes to renew. If the 
tenant complies with such conditions he can compel the 
landlord to renew the lease for the time he has promised 
to renew. 

Non-Payment of Rent. 

peases generally provide that the lease shall come to 
an end and the landlord have a right to retake possession 
of the premises in case of non-payment of rent. The 
lessee, although he has made default of rent, will not 
usually lose his lease if he tenders the full amount of rent 
to the landlord, together with any expenses such non-pay¬ 
ment has cost the landlord. 

Forfeiture for Non-Performance of Covenant. 

The lease also generally provides that the lease will 
immediately terminate, if the tenant at any time before 
the lease has run its full length of time, fails to perform 
any of the covenants he has promised the landlord to per¬ 
form, such as the covenant to pay taxes, insure, repair, 
the covenant against assigning or sub-letting without 
leave, fencing, cultivating, etc., the covenant not to cut 
timber, or make alterations, etc. 

Respecting the above mentioned implied covenants 
the landlord has the following rights: 

Landlord Viewing Repair. 

The landlord is entitled to enter at any time upon the 
premises and view the state of repair and if dissatisfied 
may leave at the tenant’s residence or upon the leased 
premises a notice of defective repairs and require the ten¬ 
ant to remedy the same in a reasonable time. 
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Re-Possession by Landlord, 

The landlord is entitled to enter upon the premises 
and re-take possession, if for two calendar months the ten¬ 
ant fails to pay rent or to perform any of his covenants, or 
if after the time mentioned in a notice to the tenant, the 
tenant fails to make the repairs required in such notice. 

Subletting. 

Unless it is expressly mentioned in the lease that the 
tenant may not do so, he may assign or sub-let without 
leave of the landlord, and unless express reference to the 
contrary is made in the lease he is not bound to insure the 
buildings, to fence, to cultivate, to refrain from cutting 
timber, or make alterations or from carrying on a trade. 

New Lease or Surrender. 

A lease may also come to an end before the time has 
run out if the tenant surrenders up the premises, by agree¬ 
ment or without, and the landlord accepts such surrender, 
or if the landlord gives the tenant a new lease or leases the 
premises to someone else with the tenant’s consent. This 
surrender does not affect the rights of under tenants. 

Merger. 

Where the tenant purchases the premises this oper¬ 
ates in law as a merger of the lease, but such merger does 
not affect the rights of under tenants who hold their leases 
then directly from the tenant who purchased the property. 
Notice to Quit. 

Where the lease so provides either party may termin¬ 
ate it by serving the other with a notice to quit. This is a 
notice given by either landlord or tenant to the other ter¬ 
minating a continuing tenancy, or a lease for a fixed period 
of time, where such lease so provides. The drawing, ser¬ 
ving, etc., of such notice are hedged around with many 
technicalities, all of which cannot be stated here. It would 
be advisable in most cases to have the notice prepared and 
served by a solicitor. Where it is attempted the following 
rules should be carefully observed. All cases cannot here 
be provided for, and there is nothing easier, either for a 
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layman or a solicitor, than to serve a notice to quit which 
for want of something is invalid and of no effect. 

Periodic Tenants. 

Tenancy from Year to Year. 

When a tenancy from year to year has been created 
in the manner above described, it can only be put an end to 
by what is called “Notice to Quit.” The landlord and ten¬ 
ant may agree as to the length of such notice and the time 
when the tenancy may be terminated by such notice. They 
may provide for the tenancy being terminated by one or 
two months’ notice. Where they do not agree a yearly 
tenancy can only be terminated by a six months’ notice to 
quit, given six months before the year ends. If not then 
given the tenant is entitled to another year, the next no¬ 
tice to quit having to be given six months before that fol¬ 
lowing year ends. , 

Quarterly, Monthly and Weekly Tenancies. 

These are created as has been already described. They 
are terminated in each case by the landlord or tenant giv¬ 
ing the other a quarter’s, month’s or week’s notice to quit 
as the case may be. Until notice to quit is given as pro¬ 
vided below the landlord and tenant can compel the other 
to continue the lease for the quarter, month, or week not 
yet expired and another quarter, month or week as the 
case may be. 

Who may Give and Serve Notice. 

Either the landlord or the tenant or their respective 
agents may serve the other with a notice to quit. 

Where there are several tenants one may give notice 
on behalf of the rest, or where more than one person own 
the property one may give the notice if he has the author¬ 
ity of the others so to do. A landlord cannot give a notice 
to a sub-tenant or under-tenant, but he can give notice to 
an assignee of the tenant. 

Who Must be Served with Notice. 

Where the tenant is served it is not necessary al¬ 
though it is always advisable to serve the tenant person- 
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ally. It is sufficient if his agent is served as one of several 
partners or the manager of the business for which the pre¬ 
mises are held; service on the wife or servant of the tenant 
is generally good if it can be shown that the tenant after¬ 
wards had word of the notice being served. The same 
remarks apply where the landlord is served but it is always 
safest to effect personal service of the notice. The notice 
may be sent through the mails but the letter should be 
registered. 

Form of Notice. 

The notice need not be in any particular form and 
where the tenancy was created verbally the notice may 
also be by word of mouth. It is safer always to serve the 
notice in writing. It should be properly addressed to the 
tenant. The premises occupied should be accurately de¬ 
scribed. The notice must not state that a part of the pre¬ 
mises are to be given up, but must refer to the whole and 
must state with certainty when the premises are to be 
given up, the exact date. The notice must be dated and 
signed by the person giving the notice to quit. 

Time When Notice Must Take Effect. 

The notice must state the exact day when the tenant 
is to leave or the exact rental period at the end of which 
the notice is to take effect or if given to the landlord by 
the tenant the day the tenant intends to leave. That day 
is the last day of the year, quarter, month or week next 
following the service of the notice where the tenancy is a 
yearly, quarterly, monthly or weekly tenancy. 

When Notice Must be Given. 

The notice must to take effect be served as follows: 
Where six months’ notice is to be given in a yearly ten¬ 
ancy, service must be effected at least one day preceding 
the commencement of the last six months of the tenancy. 
If the tenancy is to be ended by a month’s notice, service 
may be effected prior to the commencement of any month 
of the tenancy and similarly in the case of a weekly ten¬ 
ancy. For example if the letting is by calendar months 
and it is desired to serve the tenant with a notice to quit, 
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the tenant to leave on June 30th, service of the notice to 
quit should be effected on a day prior to June 1st. 

Overholding Tenants. 

(a) Re-Entrance by Landlord. 

Whenever the tenancy has been terminated in any 
of the ways above mentioned, viz: either by service of 
notice to quit in the manner described or the expiration of 
a tenancy for a certain period or the forfeiture by 
the tenant of his rights through non-payment of rent or 
the breaking of any other covenant, the landlord is then 
entitled to the land. He may retake possession of it from 
the tenant if he can do so peaceably, but if he cannot take 
possession peaceably he cannot do so by forcible means 
such as are likely to injure the tenant, his family or goods, 
or cause a breach of the peace. For this the landlord 
would be guilty of a crime’and liable to imprisonment. 

(b) Action for Possession. 

If the tenant cannot be turned out by peaceable means 
after the landlord is entitled to possession in the manner 
above stated, it is necessary to apply to a Judge by a regu¬ 
lar proceeding at law. The Judge appoints a day when land¬ 
lord and tenant and their witnesses may be heard and 
thereupon decides whether or not the tenant must yield 
up possession to the landlord and the amount of rent and 
damages the landlord is entitled to recover from him. In 
case the tenant does not appear at the hearing the Judge 
may decide the matter in his absence provided he has been 
properly notified. If the Judge so decides the tenant is 
then ordered to give up possession to the landlord which 
may be enforced by the proper officer of the Court forcibly 
ejecting the tenant. 

(c) Double Rent. (British Columbia only). 

A tenant holding over after such tenant has given not¬ 
ice of intention to quit to the landlord or after a lease for 
a fixed term has expired is liable to pay for all the time he 
holds over, double the amount of rent he has been paying 
under his tenancy. 



WESTERN CANADA LAW 


205 


(d) Speedy Procedure Where Rent Overdue. (Manitoba and British 
Columbia only). 

Where the rent is overdue, in Manitoba, three days, in 
British Columbia, seven days, and in British Columbia if 
the tenant fails to observe any covenant or condition in 
the lease, the landlord may serve upon the tenant a demand 
in writing for such payment of rent or performance of 
condition by serving the tenant personally or leaving the 
same with some grown up person upon the premises or, if 
the premises are vacant, such demand may be affixed to. 
the dwelling house, building or some of the fences on the 
premises, and if the tenant wrongfully fails to pay the rent 
as demanded or perform the conditions the landlord may 
then apply in Manitoba to the Clerk of the County Court 
(in British Columbia the Registrar) of the County in 
which the premises are situated and upon such landlord 
swearing an affidavit in the form furnished, the Clerk or 
Registrar issues a summons to be served upon the tenant 
requiring the tenant to appear in 3 days before the County 
Judge. Upon such hearing after both parties have given 
evidence the Judge may order the landlord to re-enter into 
possession of the premises, and if the tenant refuses to give 
up possession the Sheriff or Bailiff may be instructed to 
forcibly eject the tenant. The tenant may continue to 
hold the premises where he pays up all rent, costs, and 
other expenses due the landlord. 

Rent. 

(a) Definition. 

Rent is the amount paid the landlord by the ten¬ 
ant for the use of the premises occupied by the tenant. 
It may be paid in money or goods. The lease should 
always specify the amount of rent payable. 

(b) When, Where and How Payable. 

Rent is due and payable on the first moment of the day 
upon which the parties have agreed in the lease or by word 
of mouth that it shall be payable. If no time is agreed 
upon the rent is payable yearly, quarterly, monthly, week¬ 
ly, etc., it is not payable until the end of each year, quarter, 
month or week. Rent is not payable in advance unless 
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the parties so agree. Rent is in arrears, i.e. overdue, on 
the first moment of the day following the day it is payable. 
The rent is, unless it is otherwise agreed, payable on the 
premises occupied by the tenant. The payment of rent 
to be legal must be made in legal tender. (See chapter on 
Banks for Legal Tender). 

(c) To, and by Whom Payable. 

The rent is payable by the tenant to the landlord or 
some one authorized by the landlord to receive the rent. 
If the tenant transfers his lease to another he continues 
liable for the rent, so also does the person to whom the 
lease is transferred. A sub-tenant is not liable to the land¬ 
lord for rent but is liable to the tenant of the landlord, 
When the landlord dies the tenant must pay the rent to 
the executor or administrator of the landlord. If the land¬ 
lord sells or mortgages the land leased, the tenant must 
after notice to that effect pay rent to the purchaser of the 
land or the mortgagee as the case may be. 

(d) Accelerated Rent. 

It is sometimes provided in the lease that the whole 
year’s, quarter’s or month’s rent, as the case may be, may 
become immediately due and payable if any of the follow¬ 
ing events occur, viz: if the lessee’s goods be at any time 
seized in execution or if the tenant at any time makes a 
Chattel Mortgage or Bill of Sale of his crops, goods, or 
makes an assignment for the benefit of. creditors or aban¬ 
dons the premises or attempts to dispose of his farm stock 
and implements not having sufficient goods upon the 
premises with which to pay rent. In any of these events 
the rent would immediately become due and payable. 

(e) Deductions. 

A tenant may deduct from rent payable any sum he 
has expended on behalf of the landlord, such as repairs, 
improvements, taxes, etc. 

(f) Tenant Evicted. 

Where a tenant has been wrongfully evicted by the 
landlord or where his term has been declared forfeited by 
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a Judgment of the Court he ceases to be liable for rent due 
after the eviction, except to the extent in a case of forfeit¬ 
ure he is found liable for such rent. 

(g) Premises Destroyed by Fire. 

Unless otherwise provided for in the lease the tenant 
is liable for the rent although the premises are rendered 
useless to him by being destroyed by fire. In every case 
provision for such an event should be made in the lease. 

(h) Garnisheeing Rent. 

Rent accrues due from day to day and is consequently 
garnishable (that is, may be attached, i.e. legally taken 
control of) by any creditor of the landlord who has ob¬ 
tained a garnishee summons against the landlord. 

Distress for Rent. 

(a) Distress. 

Distress means the taking or distraining of something 
for the purpose of enforcing payment of a debt. Distress 
for rent means the taking by the landlord or his agent 
without the aid of any officer of the law, of the goods and 
chattels of the tenant and selling them to realize over¬ 
due rent. The word "Distress” used here means there¬ 
fore the seizing of the tenant’s goods. 

(b) When the Right of Distress Arises. 

The right of distress arises whenever any tenancy is 
created whether for a term of years or a yearly, quarterly, 
monthly or weekly tenancy and there is rent overdue un¬ 
der that tenancy. The distrainer, the landlord, must be 
entitled to the land when the rent becomes overdue. 
When there is a clause in a mortgage giving the mortga¬ 
gee such right he may distrain the goods of the mortgagor 
and sell and realize overdue interest. 

(c) When Distress May be Made. 

The rent must be overdue unless the parties other¬ 
wise agree and it is not so overdue until the first moment 
of the day after the rent fell due, but no distress can be 
made until after sunrise and before sunset of the day on 
which it is made. This means that no distress can be 
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made until after sunrise on the day following that on 
which the rent falls due. No distress can be made on Sun¬ 
day. The tenant must be in possession of part of the 
premises. Goods of the tenant cannot be distrained after 
the tenant has left, nor after six months after the termina¬ 
tion of the tenancy, nor can it be made by the landlord 
after he has sold the premises nor where the lease has been 
forfeited or otherwise put an end to and the defendant is 
not in possession. 

(d) Where Goods May be Distrained. 

With the exception in the next paragraph goods 
of the tenant must be distrained, i.e. seized on the premises 
occupied by the tenant. They can be seized on the road 
or street immediately adjoining the premises and cattle 
driven off by the tenant in view of the landlord may be 
seized on the highway. Also the parties may agree that 
distress may be made elsewhere than upon the premises. 

(e) Fraudulent Removal. 

Goods fraudulently removed off the premises by the 
tenant, i.e. secretly removed with the intention of putting 
them out of the reach of the landlord when rent is falling 
due or is in arrear, may at any time within thirty days 
after such fraudulent removal be seized by the landlord 
wherever they may be found unless they have in the 
meantime been sold to some person purchasing them with¬ 
out any knowledge of the landlord’s right. No goods of 
strangers removed from the premises may be so seized. 

({) Who May Distrain. 

The person who may distrain the tenant’s goods in 
case of non-payment of rent is the person who holds title 
to the premises leased and has a right to the rent payable 
at the time the rent is due. Where the land has been sold 
or the right to the rent assigned the purchaser or assignee 
may distrain. Notice of the purchase or assignment 
should always be given to the tenant. Until such notice is 
given he is entitled to pay the rent to the original land¬ 
lord. Mortgagees may distrain for rent if it is so pro¬ 
vided in the Mortgage. 
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(g) Whose and What Goods May be Distrained. 

This is a question out of which immeasurable disputes 
may arise. It is advisable not to distrain the tenant’s 
goods unreasonably but to give a warrant of Distress to 
a Bailiff who has had a long experience in making dis¬ 
tresses and who knows what goods may be seized. Under 
the semi-moratorium now in force in Alberta no distress 
or other seizure may be made except by a Sheriff or his 
duly appointed Bailiff or deputies. 

The general rule is that all the goods on the premises, 
including growing crops, cattle, etc., occupied by the ten¬ 
ant or a stranger are liable to seizure. The exceptions to 
this rule and exemptions from seizure are numerous and 
are as follows: 

Goods not Seizable. 

The following goods found on the leased premises 
cannot be distrained for rent: 

(1) Goods in Actual Use. 

The goods actually in use by the tenant and his family 
when the distress is being made, such as clothes being 
worn, implements or machines being used, horses being 
ridden. 

(2) Perishable Goods. 

Such as meat, milk, picked fruit or corn and all articles 
which cannot be restored in the condition they were in 
when seized. 

(3) Tenant’s Fixtures. 

Fixtures not removable from the premises without 
injury thereto are exempt. Grain, fruit, hay, roots, 
whether still growing or separated from the soil can be 
distrained. 

(4) Tools, etc. 

Tools, implements of trade not in use unless there are 
not other sufficient tools on the premises, bedding and 
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wearing apparel and loose money but not money enclosed 
in a bag'or box. „ ■ ■ ■ • ' ' •. •< [ i 

(5) Wild Animals. ,'J " V, 

Animals in a state of nature as rabbits, coons, foxfes/ i 

etc. ' i 1 ’ ’ 

(6) Goods of Other Persons. i ( 

Goods which are on the premises but 1 belong to other 
persons (not related to the tenant) are hot seizable, but 
the fact that other persons have an interest of the kind 
mentioned below (see paragraph on goods seizable) does 
not make the goods exempt. The owners of the goods v 
must notify in writing, the landlord that their own goods 
do not belong to the tenant and offer to pay the landlord 
the amount, if any, due by them to the tenant, for the 
lodging. Goods of, another delivered to the tenant in the 
way oktrade, i.e., suich as machinery to be repaired, horses 
to be shod, etc., are exempt. 

1 Cattle of another straying on the tenant’s premises 
are exempt. 

Goods Seizable. / 

Gooks in possession of the tenant in which others 
claim certain interests are not exempt from seizure under 
a distress for rent. ; The following goods claimed by per¬ 
sons other than the tenant but in the tenant’s possession 
may be seized undier distress. 

Alberta Saskatchewan and Manitoba. . 

i Goods claimed by persons holding an execution 
against the tenant or goods claimed by persons to whom 
they have been soldi mortgaged, given as a gift or assign¬ 
ed, which includes goods claimed by persons who hold; a 
bill of sale, chattel mortgage, agreement of sale or lien 
note in respect of such goods, or as assignee for the benefit 
of creditors of the tenant. 
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, , ' Goods of another exchanged by the tenant for his 
1 1 own goods. i 

Goods claimed by the wife, husband/ daughter, son, 
// daughter-in-law, son-in-law or other relative of the tenant 
, living on the premises as members of the tenant’s family 
, or persons to whom such relatives have sold, mortgaged 
’ or given the goods. 

British Columbia. 

Where goods of the tenant are held by him under a 
bill of sale, agreement of sale, oj^lien note, the interest 
only of the tenant in such goods may be sold by the land¬ 
lord for rent. , 

When mortgagees distrain under a power to do so 
" in the mortgage they may not seize any goods exempt 
from seizure under execution. (See chapter on Exemp¬ 
tions). 

How Much Rent. 

' No more than six months’ arrears of rent may be dis¬ 
trained for. 

How Distress Made. 

As stated above the landlord unless he has had ex¬ 
perience should in all cases employ a bailiff with experi¬ 
ence to make the distress; for that purpose he must exe¬ 
cute under seal a warrant which he gives to the bailiff as 
his authority to make seizure. 

■■ Entry. 

Entry on the premises to make the distress must be 
made sometime between sunrise and sunset through 
; some ordinary and natural means of entry upon the pre¬ 
mises, such as through a gate, door or an open window* 
It is unlawful to break open the doors or open windows 
in order to enter. A fence may also be climbed. Force 
. may only be used where the bailiff has obtained a lawful 
/ entry and has been refused re-admittance. When the ten¬ 
ant has fraudulently removed the goods from the premises; 
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windows and doors, etc,, may be broken open in order to 
gain admittance to the place where the goods are. 

Seizure, Valuation and Sale, 

The bailiff is required to make a list or inventory of 
the goods seized and serve the tenant with written notice 
of such sale after goods seized. Within five days from the 
service of the notice if the tenant considers the seizure ille¬ 
gal or unjustifiable he should at once consult a solicitor in 
order that the goods may be immediately replevied within 
such five days, The bailiff after having the goods valued 
by two valuators sworn before a J.P. to value the goods 
may sell them at auction for the best price obtainable. In 
Alberta, under the semi-moratorium Act now in force, an 
ordej* from the Court must be obtained before the goods 
seized may be legally sild. 

Replevin. 

This is an action brought by the tenant claiming that 
the goods have been wrongfully and illegally seized and 
should be re-delivered to him. Upon the tenant giving 
security for the rent claimed as due the goods are re-de- 
livered to him and the Court then proceeds to try the 
question as to the claims of the landlord. Such replevin 
action must be commenced at once so that the goods may 
be re-delivered to the tenant before the sale. 

Costs. 

In each province there is provided a special tariff of 
fees which bailiffs may charge for seizure under distress. 
If the bailiff claims any fees over and above the legal fee 
he is liable to repay three times the amount he has so 
illegally claimed. 

When Distress Should be Suspended. 

No distress should be made if the tenant tenders be¬ 
fore it is made the full amount of rent due in legal tender 
(see chapter on Banks and Banking) or, if after the dis¬ 
tress is made the tenant tenders the amount due and costs 
incurred, the distress or sale should not be proceeded with. 



WESTERN CANADA LAW 


Itt 

If the landlord accepts a promissory note for the rent he 
cannot continue the distress, 

Illegal or Wrongful Distress, 

An illegal distress occurs whenever distress is made 
where there is no rent due, or when an improper manner 
of seizing the goods or entering upon the tenant’s premises 
is employed. 

The tenant’s remedy in the above case is to have a 
replevin action immediately commenced and receive back 
the goods upon giving the required security. Where no 
rent was due the tenant is entitled to recover from the 
landlord for the alleged distress double the amount of the 
goods distrained and sold, and in any case damages cover¬ 
ing all loss he has sustained. 

Irregular Distress. 

This occurs when the bailiff seizing commits some 
irregularity in the course of the valuation and sale. For 
this the tenant is entitled to sue the landlord for any dam¬ 
ages he has suffered thereby. 

Assignment of Lease. 

A lease is assigned or transferred by an instrument 
in writing called a transfer of lease, which is executed by 
the lessee and if the lease was originally for more than 
three years such transfer is registered on the certificate of 
title of the land leased. 

Purchase of Land Leased. 

The purchaser from a landlord of the premises leased 
takes the land subject to that lease. If the lease is for a 
period shorter than three years the tenant must be in oc¬ 
cupation, otherwise the purchaser is not required to recog¬ 
nize the lease. The purchaser from the landlord becomes 
entitled to all the landlord’s rights against the tenant in 
respect of all covenants or promises entered into by the 
former landlord except those of a purely personal charac¬ 
ter. The purchaser of the premises or one who merely has 
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the rents assigned to him, should at once give notice of 
the purchase or assignment to the tenant, for the tenant is 
not bound to pay rent to him until he receives such notice. 

Liabilities of Transferee, 

The transferee or assignee of the lease becomes tenant 
to the original landlord and is liable to pay rent to him 
and to perform all the covenants entered into by the 
former tenant who transferred the lease to him,which con¬ 
cern the use of the premises leased, but he is not respon¬ 
sible for or liable to perform covenants of a purely personal 
character entered into by the former tenant. But coven¬ 
ants by the original tenant affecting the land leased, such 
as to pay rent, taxes, to repair, to build, to insure, and any 
restrictions of which the assignee has notice are binding 
upon such assignee of the lease. The transferee is however 
only liable for rent and to repair and other covenants be¬ 
tween the time he has the lease transferred to him and 
when the time when it runs out or he transfers the lease to 
another. The original tenant continues liable to pay rent 
and do all covenants in addition to the transferee being’ 
also liable. 
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LIEN NOTES AND CONDITIONAL SALES OF 
GOODS. 

A PERSON who intends purchasing goods and chat¬ 
tels is enabled to learn from the registration of 
Bills of Sale and Chattel Mortgages as required by 
the Bills of Sale Act whether the goods to be purchased 
have been sold or mortgaged already to another person. 
(Sec Chapter, Chattel Mortgages and Bills of Sale). If 
there has been no registration of a Bill of Sale or Chattel 
Mortgage and he has no knowledge of any prior sale he 
obtains a good title. 

It frequently happens, on the other hand, that per¬ 
sons who have agreed to buy goods and who have obtained 
possession of them have no title or ownership of them 
until the purchase price is paid in full, having agreed with 
the vendor or seller that he shall retain title until the goods 
are paid for. In such cases in order to protect persons 
who purchase such goods from the persons who do not 
own them and cannot give any title to them until they are 
paid for in full, the conditional sales (Lien Notes) Acts 
have been passed. The law as to such lien notes differs 
considerably in the four Western Provinces. Such dif¬ 
ferences are shown under the following headings: 

Registration of Lien Notes. 

Alberta. 

On every sale of goods of value of $15.00 or over where 
the condition is that the title and ownership remain in the 
seller and the purchaser shall obtain the physical posses¬ 
sion of the goods only, and it is also intended that such 
title and ownership should pass to the purchaser as soon 
as the purchase money is paid or other conditions complied 
with, there must be a Lien Note signed by the purchaser or 
his agent and containing such a description of the goods 
that they may be easily known and identified, and the note 
must be accompanied by an affidavit of the seller stating 
that the Lien Note annexed sets forth the agreement 
entered into by the parties and is in good faith and not for 
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the purpose of protecting the goods mentioned therein 
against the purchaser’s creditors. 

Registration. 

The original or a true copy must be registered in the 
office of the Registration Clerk for Chattel Mortgages in 
the Registration District where the buyer resides within 
thirty days of the delivery of the goods to the buyer. 

Delivery in Another District. 

If goods are delivered in another district than that in 
which the buyer resides, registration of a copy of the Lien 
Note must also be made in the clerk’s office of the registra¬ 
tion district where such goods are delivered. 

Removal of Goods. 

Where goods are removed into another registration 
district by the purchaser, a Lien Note must be registered 
in the clerk’s office of the registration district to which the 
goods are removed. 

Renewal of Notes. 

Within thirty days of the expiration of two years 
after the first registration and each year thereafter the 
registration must be renewed by the filing of a statement 
of the amounts paid and remaining due upon the note, to¬ 
gether with an affidavit that the said writing was not kept 
on foot to defeat, delay and prejudice the creditors of the 
purchaser. 

If a Lien Note is not made and registered as required 
by the Act the goods sold will not be protected against the 
buyer’s creditors. These provisions do not apply to 
goods sold by joint stock companies to Railway Com¬ 
panies. 

Lien Notes are not negotiable or transferable instru¬ 
ments such as promissory notes, bills, etc. 

Saskatchewan. 

This province has exactly the same requirements with 
respect to making and registration of Lien Notes as in 
Alberta with the following additional provisions. 
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Registration Not Necessary. 

Registration of Lien Notes is not necessary in Sas¬ 
katchewan where there is a sale of manufactured goods 
of the value of $15.00 or over which at the time of delivery 
to the buyer have the manufacturer’s or vendor’s name 
painted, printed or stamped on the goods or plainly at¬ 
tached thereto by a plate or similar device, and if the man¬ 
ufacturer or seller keeps an office in the province where 
information may be obtained concerning such sale of 
goods any person applying for such information may ap¬ 
ply in person or by letter, giving his name and Post Office 
address, to which a reply may be sent, after which the 
manufacturer shall furnish by registered letter the infor¬ 
mation required within five days after the receipt of such 
request. 

Manitoba. 

No making or registration of any Lien Note is requir¬ 
ed upon conditional sales of goods, but upon the sale of 
any manufactured goods of any value, where after delivery 
of goods to buyer, title remains with seller, the manufac¬ 
turer’s name or some other distinguishing name must be 
painted, printed or stamped on the goods or otherwise 
plainly attached thereto, and the agreement for the sale 
of such goods must be in writing signed by the buyer or 
receiver of such goods, otherwise such goods will not be 
protected against the buyer’s creditors. The manufactur¬ 
er of such goods must supply under penalty all informa¬ 
tion respecting the balance on the goods and the terms of 
payment. As to all other goods such as live stock, grain, 
etc., no making or registration of Lien Notes is required. 
British Columbia. 

Provisions as to making and registration of Lien 
Notes are the same as in Alberta, except that Lien Notes 
must be given on a sale of goods of any value and regis¬ 
tered within twenty-one days of the delivery of the goods. 
Registration is effected in offices where Chattel Mort¬ 
gages, etc. are registered. Renewals are not required. A 
copy of the note must be left with the purchaser within 
twenty days of the delivery of the goods. Manufacturers 
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of goods shall.upon request in person or in writing, when 
the address of applicant is given, supply under penalty 
within five days by registered letter any information re¬ 
quired as to the amount due on such goods and terms of 
payment. 

Receipts. (Alberta and Saskatchewan). 

Upon payment or tender by the buyer to the seller of 
the amount due on the goods covered by the Lien Note or 
upon due performance of any condition required, the seller 
shall give the buyer a receipt stating that his claims 
against the goods are satisfied, such receipt giving the 
buyer a clear title to the goods. This receipt may be 
registered. 

Retaking Possession. (Alberta, Saskatchewan and British Columbia). 

If the seller retakes possession of the goods for breach 
of any of the conditions in the Lien Note, he must hold 
them for at least 20 days during which time the purchaser 
or any one claiming through him may redeem the goods 
upon payment of the amount due thereon with interest 
and charges of retaking possession. 

Sale and Notice of Sale. (Alberta, Saskatchewan and British Columbia). 

If the person retaking possession resells the goods he 
must first give five days notice of sale in Alberta and Brit¬ 
ish Columbia, eight days in Saskatchewan, in writing. Such 
notice may be personally served on the buyer or in the 
absence of the buyer or his successor in interest be left 
at his last known place of residence in the province or may 
be sent by registered letter deposited in the Post Office at 
least seven days in Alberta and British Columbia, and ten 
days in Saskatchewan before the sale addressed to buyer at 
his last known address in Canada. The time mentioned 
in these notices may be part of the twenty days above men¬ 
tioned required for the retention of the goods. No sale 
may now be had in Alberta except under an order of the 
Court, and the repossession must be taken through the 
sheriff or his authorized bailiff. 

Small fees are charged by the clerks for registration 
(about 50c.). The clerk may also administer the affidavit 
required to be filed with the Lien Notes. 
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LIFE AND ACCIDENT INSURANCE, ETC. 


Definition of Life Insurance. 


A LIFE insurance policy is a contract whereby an 
Insurance Company agrees to pay at the death of 
the person insured or either at death or at a certain 
time whichever happens first a sum of money in considera¬ 
tion of the person insured paying a yearly sum of money 
to the company called the premium. 


Who May Insure. 

Any person who may contract may enter into a con¬ 
tract of Life Insurance upon his own life or that of another 
in whose life he has an insurable interest. 


Who May Insure the Life of Another. 

Any person who has what is called an insurable in¬ 
terest, that is, some pecuniary i.e., money interest, in the 
life of some one else may effect an insurance on that per¬ 
son’s life. According to this rule the following persons 
may effect insurance. 

Husbands and wives may effect insurance on the 
lives of one another, creditors on lives of debtors, employ¬ 
ers on lives of employees, persons other than parents main¬ 
taining children and expecting children to pay back such 
insurance on lives of such children, partners on lives of 
fellow partners. See chapter on Husband and Wife for 
law as to protection of insurance moneys against creditors 
of the insured. 


Amount Recoverable. 

Where a person effects insurance on his own life the 
total amount of insurance is recoverable whenever it falls 
due. Whenever, however, any person effects insurance 
on the life of another in whom he has some insurable inter¬ 
est, the amount recoverable is limited to the extent of the 
money interest in the person insured at the time the in¬ 
surance was taken out. 

Agents. 

Agents may not of themselves unless empowered so 
to do, which is rarely the case, bind the company by a con- 
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tract to grant policies. Their duty is to write the applica¬ 
tion, take the premium and fbrward the same to Head 
Office and only when Head Office accepts the risk and 
grants the policy is the Company bound. 

Concealment of Facts. 

The contract of insurance is entered into upon the 
condition that the Company is to be informed about every¬ 
thing concerning the life, health, conditions of life, etc., of 
the person whose life is insured, which it is important to 
the company that it should know and all questions asked 
at the medical examination and upon the application must 
be answered to the best of the knowledge of the person 
whose life is insured. Any misstatement or concealment 
of any fact the company wants to know made falsely by 
the person to be insured makes the policy void, and right 
up to the time the policy is issued the company should be 
informed respecting any events happening after the med¬ 
ical examination, such as sickness or accidents or the dis¬ 
covery of a disease the applicant did not know he had 
when being examined. 

When Policy Commences to Run. 

The company becomes liable as soon as the policy is 
issued. The premium must previously be paid by note or 
otherwise. If it is so provided in the policy the company 
does not commence to become liable until the premium is 
paid in cash. 

Cancellation of Policy. 

The policy will expire in the following events, viz: 

(a) If premiums are unpaid when due unless the 
company gives an extension of time. 

(b) On the discovery of false statements in the 
answer to the questions put on application. 

(c) Where the person commits suicide, but not 
where he commits suicide while insane, or where the per¬ 
son insured is executed. 
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Rates and Premiums. 

If the company refuses to effect insurance, the prem¬ 
ium paid may be claimed by the person who paid it unless 
the note is carried for any length of time or the insurance 
was refused or became void by reason of false statements 
and the premium was paid on that condition. 

Assignment of Policy. 

An insurance policy may be assigned by the person 
insured to any other person whether such assignee has or 
has not an insurable interest. Notice in writing should 
accordingly be given to the Insurance Company, but the 
company’s consent is not necessary unless otherwise pro¬ 
vided. The assignee of the policy may sue in his own 
name for the insurance moneys when these become due. 

Agents Giving Rebates. 

No rebates are to be allowed on premiums. That 
means an agent may not share his commission with the 
person taking on the insurance, such person paying there¬ 
by less than the full amount of the first premium. Very 
heavy penalties are payable by persons accepting or giving 
such rebates. 

Days of Grace. 

Thirty days of grace must be allowed in the payment 
of premiums, after the day the premium is due. 

5 Year Periods. 

Profits must be apportioned to policies at least 
once in every five years above mentioned. 

Payment of Claims. 

The insurance moneys become due in the following 
events: 

(a) Death of the person insured. Person insured 
must be proved to have died. If such person is absent 
for seven years without being heard of, the law presumes 
him dead. Notice of death should immediately be sent 
to the company. 
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(b) By the time or event having passed when the 
money is payable. Policies for certain periods provide for 
a certain cash payment and profits at the end of a certain 
period such as 10, IS, 20, 25 years, etc. 

(c) 1 f the company fails for 60 days to pay a claim 
i! docs not dispute or fails to pay a judgment recovered 
in respect of claim. 

Accident. 

This is a class of insurance similar to both life and 
fire insurance. It is undertaken both by life and other in¬ 
surance companies. It provides an indemnity to persons 
insured by the company in case of disablement or sickness 
resulting in incapacity to work, or in case of death result¬ 
ing from accident or sickness. The law respecting life 
insurance applies to this species of insurance. Every ques¬ 
tion asked by the insuring company respecting the health 
physical condition, work engaged in, etc., of the person in¬ 
sured must be answered to the best of such person’s know¬ 
ledge and belief. Any false statement or withholding of 
any information relating to matters of which the company 
requires knowledge voids the policy. 

When Indemnity Payable. 

The indemnity is payable whenever the event occurs 
for which the policy provides an indemnity. In the case 
of a policy covering disablement or death due to accident 
the indemnity may be recovered whenever there has been 
an accident as provided in the policy and the disablement 
or death has resulted directly from that accident. Where 
the person injured has a right of damages against some 
person who caused the injuries he may probably recover 
both his accident insurance and damages from such other 
person as well. The accident must be something with 
which the person injured had nothing to do and must be 
something unlooked for and not expected or designed. 
In policies providing indemnity against illness the indem¬ 
nity is payable whenever the person injured suffers loss of 
time through contracting any of the illnesses mentioned 
in the policy. The conditions of the policy should be care- 



WESTERN CANADA LAW 


223 


fully examined, especially those relating to sending in not¬ 
ice of accident to the company. Prompt compliance with 
such conditions is essential. 

Guarantee Insurance. 

This is a class of insurance in which the company 
insures the honesty of some servant or employee or the 
continued solvency of some debtor. When a servant is 
dishonest the company must be informed by the person for 
whose benefit the insurance is effected usually the master 
or employer. The company must be informed of all facts 
relating to the servant’s reputation for honesty before the 
policy is issued or, if not known before, after it is issued. 
If such facts are withheld and the servant continues 
in the employment without the consent of the com¬ 
pany, the policy is void. The indemnity is payable when 
the employer suffers loss through the dishonesty of the 
servant whose honesty is insured. In the case of a guar¬ 
antee of a debtor the same principles apply as in the case of 
bonds and guarantees. (See chapter on Bonds.) 

Employer’s Liability Insurance. 

This is a class of insurance whereby employers insure 
themselves against loss owing - to their liability to servants 
either under the Workmen’s Compensation Act or their 
ordinary liability at common law, in case of accident to the 
servant while in the employ of the master (see chapter on 
Master and Servant). Where such employer becomes in¬ 
solvent any insurance he holds of this character passes to 
the assignee for the benefit of the workmen employed by 
him. 
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LIMITATIONS OF ACTIONS 

I N the case of nearly all claims for which an action can 
be brought the action must be begun within a certain 
time after the debt or liability becomes due. After 
such time has elapsed no action may be brought in respect 
of such debt or liability unless the running is suspended 
(see paragraph below: What prevents time running). The 
right to the payment of the debt or liability may continue 
but the Courts will not enforce it, the reason being that 
it is in the best interests of business and society that claims 
should be enforced promptly. A debt which cannot be en¬ 
forced because of the lapse of such a time before the begin¬ 
ning of the action is said to be “outlawed” or “statute 
barred.” 

The law with respect to the time within which various 
actions must be brought is contained in statutes of the 
various provinces, copied almost word for word from some 
very old English statutes dealing with the matter, but 
where such laws differ in the various provinces the differ¬ 
ence in time is mentioned. 

Length of Time Within Which Actions May be Brought. 

(a) Actions for Debt. 

Actions for all debts on open accounts for goods or 
upon Promissory Notes, Bills (Drafts and Acceptances), 
or for money loaned must be brought within six years 
after the debt first became due. This includes all debts 
under verbal or written contracts not under Seal. 

Actions for recovery of goods or for some trespass 1o 
lands or roads must be brought within six years of time 
liability was incurred. 

Actions for moneys due under any contract under 
seal (see Contracts) must be brought within twenty years 
of the time when the moneys became due and payable. 

(b) Actions Connected With Land. 

Actions for rent or for interest on mortgages on land 
must be commenced within six years of the time the mon¬ 
eys become due. 
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Actions for the recovery of land or for the recovery of 
principal due on mortgages or an action by a mortgagor to 
recover land of which the mortgagor has taken possession 
must be brought within 12 years in Saskatchewan and Al¬ 
berta, 10 years in Manitoba and 20 years in British Colum¬ 
bia from the time when the land might have been recov¬ 
ered or the mortgage principal sued for. 

(c) Wrongs. 

Actions for assault, battery or wounding of a person 
or for later imprisonment must be brought within four 
years after the wrong was committed. 

Actions for libel or slander must be brought within 
two years after the utterance of the slander. 

Actions for damage for negligence generally within 
six years after the event causing damage happened. 

Actions in respect of injuries received by any person 
from the result of which he died must be brought within 
12 months after death. 

(d) Railways. 

Actions against railways in respect of matters men¬ 
tioned in the chapter on Railways must be commenced 
within one year after the right to bring the action arises. 
When Time Commences to Run. 

This question sometimes presents some difficulty but 
in cases of money debts no possible question can arise. 
The time commences to run only upon the day when the 
debt is due and payable and not before. For instance, 
the six year limitation period commences in case of an 
open account where no credit is given when the last goods 
are supplied or when credit is given when the period of 
credit expires. In case of a note or draft, upon the day 
following the last day of grace, in case of money loaned 
on the day it is to be repaid. In the case of rent or interest 
on mortgages the time commences to run when the rent or 
interest falls due. In the case of principal moneys payable 
on the mortgage, the time runs from the date the principal 
fell due. Where land or roads are to be recovered the time 
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runs from the day when the lands or roads could first be 
recovered, In the case of damages for injuries or other 
wrongs, the time runs from the time injury was caused, 
What Prevents TImo Running, 

Time will commence to run as above described and 
continue to run until the time has elapsed within which 
the action may be brought unless the debtor does one or 
two of the following acts, viz: 

(a) Makes a Part Payment on Account of the Debt. 

In such case the time will only commence to run from 
the.time the last of such part payments was made, Where 
the debtor specifically applies the part payment to the par¬ 
ticular debt, it makes no difference whether the part pay¬ 
ment is made before or after the six years or other period 
has elapsed, it nevertheless revives the debt, the time com¬ 
mencing to run in respect of the balance from the time 
of such payment. 

Such payment will not revive the debt if the debtor 
in paying it denies there is any balance due. Where there 
are two debts payment in respect of one debt does not 
prevent time running in respect of the other. Where there 
are two co-debtors such as two persons on a note part 
payment by one does not prevent time running against 
others. When an account is made up of debts and credits 
the time commences to run from the date of the last pay¬ 
ment. The part payment may be either in goods or money. 

(b) Where the Debtor Acknowledges the Debt in Writing. 

In this case the time commences to run when the writ¬ 
ten acknowledgement is given. The written acknow¬ 
ledgement must be clear, certain and unconditional, and 
must be made by the debtor or his agent to the creditor 
or his agent and to no one else in order to have any effect. 
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Domontlc Animate. 

Trespassing and Running at Large, 

I T is impossible within the limiLs of this book to set out 
the law in the various provinces relating' to this sub¬ 
ject. The rules differ when the animals trespass or 
arc at large in a village, rural municipality, local improve¬ 
ment district or unorganized territory. Such rules could 
not be condensed and would, to be of any use, be required 
to be set out in full. For precise information with respect 
to this subject the reader should consult a solicitor. 
Registration of Stallions, 

Alberta. 

(1) Registration, 

Every person travelling a stallion for hire must have 
the name, description and pedigree of the stallion enrolled 
in the Department of Agriculture, Edmonton, Such cer¬ 
tificate is issued by the Department upon application and 
payment of the prescribed fee. On every sale of the stal¬ 
lion the certificate must be sent to the Department for a 
transfer of same to the purchaser of the stallion. 

(2) Posting Certificate. 

Copies of the certificate must be posted up by the 
owner of the stallion in conspicuous places on the inside 
and outside of the main door leading into the barn or 
building where the stallion stands for service. 

(3) Service Advertisement. 

When the stallion is advertised for service the poster 
or bill offering the stallion for service must contain a copy 
of the certificate issued by the Department. 

(4) Penalty for Not Registering. 

There is a penalty of $25 for any owner of a stallion 
failing to register same. 

(5) Lien for Service. 

Owners of stallions upon filing a lien in the office of 
the Registration district for chattel mortgages in which 
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the mare served is kept for the service may, if the service 
fee is not paid before the 1st of January, after the colt is 
born take possession of such colt before May 1st following 1 , 
wherever it may be found and after giving the owner due 
notice sell the colt by public auction. The balance of the 
proceeds of the sale after deducting cost of sale and service 
fees is payable to the owner of the colt. 

In Manitoba and Saskatchewan. 

Practically the same laws as those in force in Alberta 
apply. The certificate issued by the Department of Agri¬ 
culture for Manitoba must be renewed each year. In Sas¬ 
katchewan deaths of stallions must be reported to the De¬ 
partment of Agriculture. 

Brands. (Alberta and Saskatchewan). 

(a) A Brand means any letter, sign, numeral or com¬ 
bination used to mark and distinguish stock including 
horses, mules or cattle. 

(b) A Vent Brand is a similar marking in a position 
immediately below the brand forming part or a whole of 
the brand or such a marking showing the stock to have 
passed from the owner to some other person. 

(c) Brands for cattle for the hip, thigh, rib, shoulder 
or top of arm must consist of three characters, the design 
of which is to be fixed by the Minister of Agriculture. 
Brands must not conflict with any other brands granted. 
A brand of less than three characters may be alloted 
on payment of an extra fee of 50c if there is no conflict. 

(a) Continuation and Cancellation, Alberta. 

All brands allotted remain the property of the regist¬ 
ered owner provided the said owner pays to the Recorder 
of Brands the fee for the continuation of the brand. 

The said continuation fee is due and payable upon 
brands as follows: 

On brands allotted prior to January 1st, 1907, upon 
December 31st, 1915, and upon the 31st day of December 
of every successive four year period. 
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On brands allotted during the years 1910, 1911 and 
1912, upon December 31st, 1917, and upon December 31st 
of every successive four year period. 

On brands allotted during the years 1913 and 1914, 
upon December 31st, 191S, and upon the 31st day of De¬ 
cember of every successive four year period. 

And upon brands allotted subsequent to the 31st day 
of December in the year 1914, upon the 31st day of De¬ 
cember in every successive four year period after such 
allotment. 

In any case where the owner of a brand does not pay 
the required fee at the required time, the Recorder of 
Brands shall forthwith notify him of such failure and that 
he shall cease to be the owner of the brand unless the fee 
due by him is paid before the 31st day of the following 
month of March ; and if the owner fails to pay the required 
fee by the said 31st day of March he shall cease to be the 
owner of the brand. 

In case any owner forfeits his right to ownership of a 
brand, the said brand shall not be allotted to any other 
person for a period of at least four years. 

In Saskatchewan brands expire as follows: 

(a) Brands allotted during years 1907, 1908, 1909, 
on December 31st, 1916. 

(b) Brands allotted during years 1910, 1911, 1912, 
on December 31st, 1917. 

(c) Brands allotted during years 1913, 1914 on De¬ 
cember 31st, 1918. 

(d) Brands allotted after December 31st, 1914, on 
December 31st of 4th year following allotment of brand. 

(b) Renewal. 

Brands may be renewed before cancellation and with¬ 
in three months after cancellation may be re-allotted for 
a further period of four years upon application by the own¬ 
er of the brand but unless application for re-allotment is 
made within three months after cancellation (Saskatche¬ 
wan 5 months) no re-allotment may be made for one year 
after such cancellation. 
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(c) Same Brands. 

Where by mistake two or more owners of cattle have 
the same or conflicting brands, the later brand is cancelled 
and a new one allotted. The recorder of brands notifies, 
before cancellation, the holders of brands which expire 
during the year. 

(d) Recorder of Brands. 

The official appointed by the Government to have 
charge of recording etc. of brands is called the Recojder of 
Brands. Tetters and applications to him should be ad¬ 
dressed to The Recorder of Brands at the Government 
buildings in Regina for Saskatchewan, or at his office in 
Medicine Hat for Alberta. Searches as to brands may be 
made at the recorder’s office on payment of the required 
fee. 

(a) Application for Brands. 

Any person requiring a brand or a renewal or re¬ 
allotment of brand already allotted must apply to the 
Recorder of Brands, enclosing the proper fee. A certifi¬ 
cate is thereupon granted entitling the holder to the 
exclusive use of the brand until its cancellation or transfer. 
The mark of such brand upon cattle, unless otherwise 
shown, is evidence that the cattle belong to the holder of 
the brand. 

(b) Change of Brand. 

The brand may at any time be changed upon appli¬ 
cation accompanied by the necessary fee. 

(c) Transfer of Brands. 

The holder of any brand wishing to transfer it must 
forward to the recorder of brands a duly executed transfer 
of the brand. 

Where the holder of the brand dies before the transfer 
is signed and recorded the person to whom the brand was 
transferred before the death of the holder must make a 
declaration in the form, and publish notice of the transfer, 
required by the Minister. 
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(d) Transferring Stock. 

When stock are sold and transferred from a holder of 
a brand to another the holder’s vent brand must be marked 
on the stock unless the brand itself has been transferred 
to the purchaser of the cattle. If the purchaser of the stock 
consents he may accept instead, a statement signed by the 
seller that certain specified cattle, marked with a brand of 
which the recorded number and a description are given, 
have been sold. 

(e) Drovers of Stock. (Applies to Alberta only). 

Where stock is being driven from one point of the 
province to another, distant 20 miles or more, from the 
drover’s home or to some point outside of the province but 
not where cattle are being driven to and from a place of 
shipment close to place where stock are being kept, the 
drover of such stock must hold the certificates of the brand 
of the stock driven or a declaration from the holder of the 
brand of the cattle driven showing the number and class 
of stock removed and the recorded brands. Where a pur¬ 
chaser of stock is driving stock from one part of the prov¬ 
ince to another or to a point outside the province, where 
the stock are not marked with his brand, he must obtain 
a bill of sale (see chapter on Bills of Sale) showing the 
number and class of the stock and the recorded brands of 
each. Wherever the stock is inspected the person in 
charge of same can only show his right to the stock by 
the production of such brand certificate, declaration, or 
bill of sale mentioned. 

(f) Penalties. 

Any person who brands, directs, aids or assists to 
brand stock with a brand cancelled or not recorded or who 
brands, etc., with his own or any other brand, stock not his 
own or who defaces or makes illegible any brand or who 
does not comply with the requirements respecting driving 
cattle, mentioned above (in Alberta), is liable to a fine of 
$200 and costs. 

Manitoba. 

The provisions here are practically the same as in 
Alberta and Saskatchewan. 
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(a) Application. 

Applicant for brands transmits to Minister of Agri¬ 
culture an application with fee of $1. 

(b) Transfers. 

Brands are transferred by an assignment which, upon 
execution, is forwarded to the Minister. 

British Columbia. 

(1) Application for Certificate. 

Application for brand is made to the Recorder of 
Brands, setting out a description of the brand, the shape, 
size and position on the animal of the mark or brand and 
such other matters as the Minister may require. No 
brand will be allotted permitting the cutting off of both 
ears of an animal. 

(2) Brands on Same Part of Same Animal. 

No two persons may use or no two records shall be 
made of the same brand in the same district. If such oc¬ 
curs the Justice of the Peace of the district will order one 
of the persons to obtain a new brand or to select a different 
part of the animal on which to place the brand. Neglect 
to comply with such order renders the person so neglecting 
liable to a fine of $50. 

(3) Defacing Old Brand. 

Anyone placing a new brand over or so close to an old 
one as to deface it is liable to a fine of $100. 

(4) Other Penalties. 

Persons guilty of offences similar to those mentioned 
under Alberta and Saskatchewan are liable to a fine of 
$ 200 . 

(5) Cattle Not Marked. 

Persons owning cattle not marked or whose brand is 
not recorded must within 90 days of becoming owner of 
the cattle transmit to the Recorder of Brands a transcript 
of the brand and marks he wishes to record. Neglect to 
comply renders any person so neglecting liable to a fine of 
$50. 

(6) Transfer. 





WESTERN CANADA LAW 


23 3 


Protection of Sheep and Other Animals from Dogs 

Alberta and Saskatchewan. 

(1) Killing Dog. 

Any dog worrying or destroying cattle, horses, sheep, 
pigs or poultry elsewhere than on the land of the owner of 
the dog may be killed. 

(2) Proceedings Against Owner. 

An information may be laid before any Justice that 
any person owns a dog which has within three months 
thereof worried, injured or destroyed any cattle, horses, 
sheep, pigs or poultry elsewhere than upon the land of the 
owner of the dog and upon the Justice hearing the matter 
he may order the dog to be killed and inflict a fine on the 
owner. 

Manitoba. 

Where it is made to appear to a Justice that a dog is 
in the habit of worrying travellers, ridden or harnessed 
horses, or oxen or sheep, by pursuing or biting and worry¬ 
ing them,etc., elsewhere than on the land of the owner of 
the dog, such Justice may order the animal shot. If the 
owner does not carry out such order he is liable to a fine. 

British Columbia. 

Killing Dogs. 

Anyone seeing a dog worrying any domestic animal 
elsewhere than on the land of the owner of the dog may 
kill such dog. 

Proceedings Against Owner, 

Similar proceedings as above mentioned may be taken 
before a Justice or Magistrate against the owner of any 
dog which within six months previous to the laid com¬ 
plaint, worried, killed or destroyed any sheep or lamb or 
has bitten or attempted to bite any person. After hearing 
the matter the Justice may order the animal to be killed. 
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Estray Animals 

Alberta and Saskatchewan. 

Owner of Estray, Known to Finder. 

Any person who finds he has on his premises or in his 
band, herd or flock any estray animal (other than a 
stallion or bull) the owner of which is known to him, 
which cannot be driven away from such premises, 
band, herd or flock shall at once notify such owner through 
the mail and such owner within ten days after being so 
notified shall remove his animal from such premises, band, 
herd or flock. 

Owner of Estray Unknown to Finder. 

Any person who finds he has on his premises or in 
his band, herd or flock any estray animal (other than a 
stallion or bull) the owner of which is unknown to him, 
which cannot be driven away from the premises, band, 
herd or flock, or if any such animal the owner of which is 
known to him is not removed from the said premises, band, 
herd or flock within ten days after such owner has been 
notified as provided in the paragraph next preceding shall 
at once notify the brand reader who shall prepare a notice 
to the effect that such animal is on the finder’s premises 
or in his band, herd or flock (as the case may be) which 
notice shall contain the name, location and post office ad¬ 
dress of the finder and a full description of the animal with 
all its marks (natural or artificial) colour and probable 
age with any remarks which may lead to its identification 
and forward such notice to the department and to the 
recorder of brands, and such notice shall be published 
for two consecutive issues in the supplement of the 
official gazette, and a copy of each issue containing 
such notice shall be forwarded to every post office, to every 
post of the North-West Mounted Police, to every justice 
of the peace and to every newspaper in the province, and 
a copy of the same shall be forwarded with every copy of 
the said gazette. 

In addition to the notice forwarded for insertion in the 
said gazette the finder of any such animal as is described 
in the paragraph preceding shall cause a copy of the notice 
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(as prepared by the brand reader) to be inserted in three 
successive weekly issues of the nearest newspaper and any 
expenditure (not exceeding the sum of $1.50) made for 
such advertising shall be reimbursed to the finder by the 
owner when the animal is claimed; or, if not claimed, by 
the justice after the sale of such animal, upon, proof of 
such expenditure having been made. 

Appointment of Brand Readers. 

The Minister of Agriculture appoints as brand read¬ 
ers such competent persons as may be necessary to give 
an accurate description of any estray and such brand read¬ 
er is entitled in each case to a fee of $2 and mileage, which 
shall be paid to him by the finder, who shall be reimbursed 
by the owner when the animal is claimed, or, if not claim¬ 
ed, by the justice out of the proceeds of the sale of such 
animal. 

Recovery by Owner. 

The owner of such estray is entitled to recover the 
same from any person in whose possession it may be upon 
tender of the amount of the expenses incurred up to the 
time of such tender from the day on which notice was 
given of the finding of the animal. 

Such expenses shall consist of the sums prescribed by 
law and no other; and if it is made to appear in any pro¬ 
ceedings taken for the recovery of any such estray animal 
that tender was made to the finder by or on behalf of the 
owner of the animal of the amount of the' expenses to 
which the said finder is lawfully entitled and that such 
tender was refused, the finder shall thereby forfeit all 
claim to expenses in addition to any other penalty to which 
he may be liable. 

Before delivering the animal to the person claiming 
to be the owner thereof the finder may require from him 
a statutory declaration stating that he is the owner of the 
said animal. 

Fixing of Expenses. 

In case the owner of such animal and the finder are 
unable to agree as to the amount of such expenses they 
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must forthwith proceed in the following manner: both 
parties at any time within three clays shall appear before 
the nearest accessible justice to the place where the animal 
was found or such other justice as the parties may mutual¬ 
ly agree to appear before and upon hearing the statements 
of the parties upon oath or otherwise as to the justice 
shall seem advisable such justice shall determine the 
amount of the expenses payable in the matter and such 
determination of the justice shall be final and conclusive 
between the parties. 

Such justice is entitled to a fee of $1 for determining 
such expenses which shall be paid by the party against 
whose contention the justice determines. 

Sale of Animal in Default of Payment of Expenses. 

Tn default of the payment of the expenses so deter¬ 
mined and the justice’s fee as aforesaid within a time to 
be stated by the justice, the justice shall sell or cause such 
animal to be sold by public auction either by the nearest 
accessible pound keeper or by any person authorized by 
him in writing to sell such animal and such justice out of 
the proceeds of such sale shall first pay the expenses of 
sale and advertising and justice’s fees and then the cost of 
keeping (if any are allowed) to the finder and the balance 
to the owner (if known), otherwise to the Minister of 
Agriculture. 

Payment Over to Owner. 

Any money so paid to the Minister of Agriculture 
shall be paid over to the owner of the animal sold on evid¬ 
ence (satisfactory to the Minister or other officer appoint¬ 
ed to examine into the same) being furnished and applica¬ 
tion therefor being made to the Minister within twelve 
months from the date of the sale otherwise such money 
shall form part of the general revenue fund. 

Sale of Unclaimed Estray. 

If such estray animal is not claimed within two 
months after the date of the first publication of the notice 
provided for above the finder (within sixty days there- 
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after) shall make application to a justice verified under 
oath before the said justice and the said justice may pro¬ 
ceed to sell the animal and deal with the proceeds in the 
manner provided above, 

Before proceeding to such sale the said justice shall 
examine the animal and the brands thereon (if any) and 
the notice in the official gazette provided for above; and 
if on such examination the justice is satisfied that such 
notice contains an accurate and sufficient description of 
the animal (and that the same has been sent as hereinbe¬ 
fore provided to the recorder of brands he shall proceed 
to sell the same; but if not satisfied the justice shall 
direct the finder to insert in the official gazette a notice 
containing an accurate and sufficient description of 
the animal and the finder shall not be entitled to receive 
any compensation for anything done prior to the mailing 
to the official gazette of the last mentioned notice. 

Notice of Sale. 

Before proceeding to sell an animal under this section 
the said justice shall eight days before the date fixed for 
the sale post in three conspicuous places a notice of such 
sale, giving particulars thereof, and no sale shall take place 
other than at a village, town or other well known public 
place and one of the notices shall be posted in the post 
office of the place of sale, and if this is not the nearest 
post office to the place on which the animal is detained 
a fourth notice shall be posted at the nearest post office 
thereto. 

At the time and place appointed for the sale of any 
estray animal the finder shall attend with such animal and 
shall with the animal present a statement of the fees for 
keeping and expenses incurred in connection with such 
animal to the justice or other person authorized by the 
justice to offer the animal for sale. 

Fees. 


The following and no other shall be the fees payable. 
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To the finder: 

For advertising in a newspaper the amount actually 
expended not exceeding $1.50; 

For mileage to and from place of sale ten cents per 
mile each mile necessarily travelled but not exceeding 
thirty miles; 

For the care and sustenance of every head of swine, 
ten cents per day from the date of mailing of notice to the 
owner or to the official gazette; 

For the care and sustenance of any horse or head of 
cattle in the district lying to the north of Township 28 
of the Dominion Land Survey during the period from the 
fifteenth day of November to the fifteenth day of April, 
fifteen cents per day from the date of mailing the notice 
to the owner or to the official gazette but not exceeding in 
all the sum of $9; and in the district to the south of Town¬ 
ship 29 of the Dominion Land Survey for the care and 
sustenance of any head of cattle during the said period, 
five cents per day from the date of mailing the notice to 
the owner or to the official gazette but not exceeding in all 
the sum of $3. 

To the Justice: 

For preparing and posting notices of sale $1 ; 

For preparing application and administering oath $1; 

For postage and exchange or commission on trans¬ 
mission of proceeds of sale the amount actually expended. 

To the Salesman: 

Two and one-half per centum of the amount realized 
by the sale. 

To the Brand Reader: 

For postage, the amount actually and necessarily ex¬ 
pended; 

For preparing and forwarding notice to the depart¬ 
ment and recorder of brands, $2; 

For mileage, 10 cents per mile necessarily travelled 
over 10 miles, but not to exceed 30 miles. 
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Offences and Penalties. 

If any person commit any of the next following' of¬ 
fences he is liable to a penalty not exceeding $100. 

1. Takes, rides or drives off any horse or head of 
cattle belonging to another without the owner’s consent. 

2. When taking his own animal from pasture, with¬ 
out the owner’s consent takes or drives off the animal of 
any other person grazing with his own. 

3. Causes or allows any horse or head of cattle be¬ 
longing to another party (without the consent of such 
party) to be driven with his band or herd more than five 
miles from its grazing place; 

Provided that if the owner of any animal in taking it 
from pasture finds it necessary to drive other animals a 
greater distance than five miles before he can separate 
his own animal from among them he shall not be liable 
to the penalties imposed by this section if he at once drives 
back such animals to the place from which he drove them. 

4. Demands or receives any sum for keep of any ani¬ 
mals or any fee or charge not authorized by the Ordin¬ 
ance. 

5. Neglects to provide sustenance for any estray 
animal while such animal is to his knowledge upon his 
premises or in his band, herd or flock. 

6. Res'cues, incites or attempts to rescue any animal 
without payment of the fees due for keep and other ex¬ 
penses incurred by the finder on account of such animal. 

7. Rides, drives or otherwise works or uses for his 
own pleasure or benefit any estray horse or ox captured 
or detained under any of the provisions of the Ordinance. 

8. Neglects to promptly notify the owner (if such 
owner is known) or if such owner after due notification 
does not take away his animal or (if such owner is not 
known) neglects to forward the notice provided for in sec¬ 
tion 4 of the Ordinance to the department on finding an 
estray animal on his premises or in his band, herd or flock. 
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9. Being the linder purchases in person or by his 
agent or has any interest of any kind in any animal sold 
under the provisions of the Ordinance, 

Tlie owner of any horse who neglects to remove the 
same from the premises where it has been found within 
fifteen days after he has been notified under the provisions 
of section 3 hereof shall be liable to a penalty of .$1 for 
each day during which such neglect continues after the 
expiration of the said fifteen days. 

Nothing in the preceding paragraph prevents the 
owner of any animal taken, ridden or driven off, improper¬ 
ly treated or worked as aforesaid, bringing a civil action 
for damages in addition to any penalty imposed there¬ 
under. 

Nothing in the law relating to estray animals impairs 
the rights, powers or procedure respecting the seizure, 
driving, impounding or selling animals running at large or 
doing damage. 

Manitoba. 

In this province the law as to estray animals is sub¬ 
stantially the same as in Alberta and Saskatchewan. The 
Manitoba Act respecting estrays is in force only in un¬ 
organized and disorganized districts. 

Pound Districts 

Alberta and Saskatchewan. 

Organization of Districts. 

The Lieutenant-Governor-in-Council may by order 
made by notice in the official gazette constitute any part of 
the province not within the limits of a municipality or a vil¬ 
lage into a pound district. 

Before constituting any pound district a notice of in¬ 
tention to do so is published in the official gazette and 
posted in at least one post office within such proposed 
pound district or if there be no post office within such dis¬ 
trict then in the post office nearest thereto at least 30 days 
prior to making such recommendation. 

Such notice is addressed to the postmaster at such 
post office inclosed in a registered cover. 
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Objection to Organization, 

If at any time within 30 clays after such notice is 
posted objection is made by a majority of the proprietors 
of land within such proposed district (the facts stated in 
such objection and the signatures thereto being verified 
by a statutory declaration) the proposed district is not 
constituted; but if no such objection is made within 30 
days from the posting of the notice the proposed district 
may be constituted as hereinbefore provided, 

Altering Districts, 

The Tieutonant-Governor-in-Council may by order 
made public by notice in the official gazette vary or alter 
the boundaries of or add to or take from existing pound 
districts or abolish or discontinue the same. 

Estrays In Pound Districts. 

No animal declared under the provisions of the Pound 
District Ordinance to be an estray in any pound district 
is permitted to run at large therein and any such animal 
when not under control of its owner is liable to be im¬ 
pounded. 

Upon being satisfied as to the desire of a majority of 
the proprietors of land in any pound district legally con¬ 
stituted the Minister of Agriculture may by notice pub¬ 
lished in the official gazette and in any other manner that 
may seem to him necessary declare that any bull other¬ 
wise prohibited from running at large shall be counted an 
estray or not an estray at any season of the year. 

On application of the council of any municipality or 
the overseer of any village on behalf of the residents of 
such village within the limits of which municipality or 
village a pound district has been constituted, the Minister 
may declare any animal to be an estray or not an estray 
at any season of the year within the limits of such pound 
district. 

Capture of Estrays. 

The proprietor of any land in any pound district may 
capture any estray found within such pound district and 
drive such estray to and deliver the same at the nearest ac- 
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cessiblc pound in the said pound district whether the 
owner be known to the captor or not and it may be dealt 
with in every way as a trespasser may be dealt with under 
the Pound District Ordinance. 

Stallions or Bulls at Large. 

No procedure under The Entire Animals L,aw shall 
be taken with respect to stallions or bulls running at large 
in any pound district but (if captured) all such 
stallions or bulls shall be forthwith driven to the nearest 
accessible pound in such pound district there to be dealt 
with as trespassers may be dealt with under the Ordin¬ 
ance. 

Trespassing Animals. 

The proprietor of any land surrounded by a lawful 
fence, in a pound district, upon which land any animal is 
found trespassing may seize and distrain the same and 
drive the same to the nearest accessible pound and 
deliver such trespasser to the pound keeper to be impound¬ 
ed and shall at the same time deliver a written statement 
describing the animal impounded, the name of the owner 
(if known) the place where such animal was trespassing, 
the amount of damages claimed; and the said pound 
keeper then impounds such trespasser and is responsible 
for the feed and safe keeping thereof so long as he is legal¬ 
ly bound to hold the same; and is empowered to collect 
expenses before delivering up the same to its owner. 

Any person acting as inspector, constable or overseer 
in any municipality or village or the appointee of any such 
person may take any action or proceedings authorized by 
law on behalf of any proprietor as if by him directed so 
to do. 

Impounding in Unauthorized Pound. 

Any proprietor who impounds any animal in any 
pound or place not authorized by law is guilty of an offence 
and liable to a penalty not exceeding $20. 

Any proprietor upon whose property any animal is 
found trespassing may (if he know its owner) temporarily 



WESTERN CANADA LAW 


243 


impound the same in any convenient place for a period not 
exceeding three days and shall within twenty-four hours 
after such impounding deliver to such owner a written 
memorandum, similar to that mentioned in the preceding 
section, to be delivered to a pound keeper with any tres¬ 
passer impounded in his pound; and shall feed and main¬ 
tain such animal while so impounded; and may at the ex¬ 
piration of such time (if not sooner duly released) deliver it 
to the keeper of the nearest accessible pound; and such 
proprietor may make a charge for feeding and maintaining 
such animal and for sending notice not exceeding such as 
might by law be made by a pound keeper but is not en¬ 
titled to any compensation for damage except for such as 
was done before the temporary impounding. 

Damage to Inclosed Lands. 

Where damage is done to the inclosed lands of any 
person in any pound district as the result of any animal 
breaking through or over the fence or fences inclosing the 
same such animal may be considered and treated as a tres¬ 
passer if that part of the fence broken through or over by 
such animal is a lawful fence although other parts of the 
inclosing fence may not be lawful; and any animal break¬ 
ing through or over a division fence in any pound district 
which its owner or person having charge of such animal 
is bound to repair and keep up shall be considered and 
treated as a trespasser although the said fence may not be 
a lawful fence. 

In every case in which more proprietors than one 
hold lands inclosed by a common outward lawful fence 
such lands are deemed as against all persons outside such 
general fence to be lawfully fenced but as against each 
other where no lawful fence stands between them to be 
uninclosed lands. 

Liability for Damages. 

The person in charge of any animal within a pound 
district is liable for any damage caused by such animal 
under his charge as though it were his own property; and 
the owner of any animal allowed to run at large in any 
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pound district contrary to the provisions of the Pound 
District Ordinance is liable for any damage done by such 
animal although the land wherein such damage is done 
was not inclosed by a lawful fence. 

Appointment of Pound Keepers. 

In any pound district the Minister of Agriculture may 
appoint one or more pound keepers therefor and notice of 
every appointment shall be published in the official gazette 
describing the name and post office address of such pound 
keeper and the location of the pound. 

Every appointment of a pound keeper terminates on 
December 31st in each year but all pound keepers so ap¬ 
pointed may at the expiry of each year be eligible for re¬ 
appointment. 

Any pound keeper may resign his appointment but 
no such resignation takes effect until his successor is ap¬ 
pointed. 

Duties of Pound Keepers. 

Every pound keeper must keep a pound book in a 
form to be prescribed by the Minister of Agriculture from 
time to time and make all entries therein as soon after the 
doing of the several things required to be entered therein 
as possible and shall not make any entry after any dispute 
as to the subject matter of such entry shall have arisen; 
and the said pound book and a copy of the Pound District 
Ordinance which the pound keeper is required to keep 
must at all reasonable times be open to the inspection of 
any justice or member of the North-West Mounted Police 
force or any constable free of charge and of any other 
person upon the payment of ten cents; and every such 
pound book keeper shall grant extracts from his pound 
book to any person requiring the same upon payment of 
twenty-five cents for each extract not exceeding one hund¬ 
red words and the sum of ten cents for every subsequent 
number of words not exceeding one hundred. 

Every pound keeper on his removal from office or on 
his resignation must deliver the pound book to the person 
appointed to receive it. 
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Keeping Pound Clean. 

Every pound keeper must at his own cost keep his 
pound clean and in good repair and supply the animals 
impounded therein with sufficient and wholesome food and 
water and the pound keeper may send such animals out 
of his pound at fit times and to fit places for grazing or 
watering and every pound keeper is responsible to the 
owner of any impounded animals for every loss or damage 
occasioned by any act of himself or his agent. 

Payment of Charges on Impounded Animals. 

All charges payable in respect of any impounded ani¬ 
mal are payable in the first instance to the pound keeper, 
who holds the same subject to the provisions of the Pound 
District Ordinance for the person entitled thereto. 

No charges or claim for damages done are payable 
to or recoverable by any person, in respect of the trespass 
of or damage done by any animal, who impounds or de¬ 
tains such animal for upwards of three days in any place 
not a legal pound. 

Whenever any animal has been legally captured or 
distrained by any person for the purpose of impounding 
the same, if the owner of the animal or some person on 
his behalf pay or tender to the person seizing or having 
charge of such animal before the same has been actually 
impounded the charges for which such animal has then 
become liable the person having charge of such animal 
must forthwith deliver up the same to the owner or the 
person tendering the said charges on his behalf. 

Every pound keeper must receive and detain in his 
custody any animal lodged in his pound until the damages 
for which such animal was impounded and all lawful fees 
and charges are paid or until he receives notice of the 
decision of the justice as hereinafter provided. 

Notice of Impounding. 

If the owner of any impounded animal is known to 
the pound keeper, the pound keeper must forthwith deliver 
at or post to the address of such owner a notice in the pres¬ 
cribed form. 
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In case such owner is not known or such owner or 
person notified does not within three days after the post¬ 
ing or delivery of such notice appear at the pound and 
release the animal so impounded by the payment of the 
lawful fees, mileage rates and claim for damages the pound 
keeper must forward thereof to the department for inser¬ 
tion in two consecutive issues of the official gazette a not¬ 
ice in form. 

Every pound keeper must without charge therefor in 
addition to any copies of any notice which he is required 
to post or deliver post a copy of every such notice in a 
conspicuous place at his pound (and the nearest post 
office) and keep and maintain such notice at his pound 
during the whole of the time such notice may refer to. 

Sale of Impounded Animals. 

When any animal is not released from the pound 
within 20 days after the aforementioned notice has been 
inserted in the official gazette said animal is sold by public 
auction after notice of such sale has been posted for eight 
days in three conspicuous places within the pound district 
(one of which is the post office nearest the pound); and at 
such sale the pound keeper is the auctioneer and the sale is 
held at the pound and commences at two o’clock in the 
afternoon and the pound keeper may neither in person nor 
by his agent purchase any animal at such sale or have any 
interest of any kind in any animal so purchased. 

If more than one animal is impounded on any distress 
and the owner thereof is known the pound keeper shall 
not sell any more of such animals after he has realized 
from the sales sufficient to satisfy the claims for damages, 
expenses and fees chargeable against the animals, and the 
owner of the animals shall be entitled to those remaining 
unsold. 

If the owner of the animals is unknown the pound 
keeper shall sell all the animals impounded. 

The pound keeper shall immediately after such sale 
send to the department a description of the animal or ani- 
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mals sold, the date of the sale, amount realized and the 
disposition thereof. 

No pound keeper making a sale under the provisions 
of any Ordinance shall be liable to a penalty for selling 
without a license as an auctioneer. 

Proceeds of Sale, How Disposed of. 

The proceeds of the sale of any impounded animal 
sold under the foregoing provisions are applicable in pay¬ 
ment: (a) Of costs and charges attending such sale; (b) 
Of all sustenance fees; (c) To the impounder of such ani¬ 
mal of the amount due to him for mileage charges and for 
the damage done; and the residue if any is paid to the 
owner of such animal or (if not claimed at the time of sale 
by any person entitled thereto) to the Minister of Agricul¬ 
ture. 

Any money so paid to the Minister will be paid over to 
the owner of the animal sold on evidence (satisfactory to 
the Minister or other officer appointed to examine into the 
same) being furnished and application therefor being 
made to the Lieutenant-Governor within twelve months 
from the date of the sale; otherwise such money shall 
form part of the revenue fund of the province. 

Complaints of Owner. 

The owner of any impounded animal may give notice 
in writing to the pound keeper that he intends to complain 
to a justice against the person impounding such animal; 
and upon receipt of such notice and on deposit with the 
pound keeper of the amount claimed for damages together 
with the pound and other authorized charges the pound 
keeper must release such animal and retain such amount 
subject to the order of the justice as hereinafter provided. 

Such complaint may be upon one of the following 
grounds: (a) That the impounding was illegal or (b) 
That the damages claimed are excessive; or (c) That the 
impounding was illegal but that in any event the damages 
are excessive; but the justice shall not inquire into any 
complaint notice of which has not been given. 
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Within ten days after giving the notice last mentioned 
the owner may lodge his complaint as set forth in the not¬ 
ice with a justice of the peace who thereupon institutes 
the like proceedings as are authorized under part LyVIII. 
of the Criminal Code 1892 for justices making orders for 
the payment of money; and upon hearing the complaint 
the justice may determine the matter of such complaint; 
and if the justice— 

1. Adjudges that the animal impounded was illegally 
impounded as claimed the justice shall order the said ani¬ 
mal (if not released) to be restored to the owner or (if 
released) the money deposited with the pound keeper to 
be repaid and in either event the justice shall order the 
impounder to pay the costs of the proceedings and all fees 
the pound keeper is lawfully entitled to; or 

2. Finds the amount of damages the impounder 
has sustained to be less than claimed then the 
justice orders the excess and the owner’s costs of 
the proceedings to be paid to the owner by the 
pound keeper out of the money paid in by the owner; and 
if no money has been paid in by the owner the justice or¬ 
ders the payment forthwith of the amount of the damages 
so fixed less the costs of the proceedings and in default 
of such payment the animal impounded shall be sold and 
the proceeds applied as directed by the Pound District 
Ordinance; or 

3. Adjudges that the animal impounded was legally 
impounded or that the amount of the damages sustained 
was not less than the amount claimed by the impounder 
then the justice shall make an order for the payment forth¬ 
with of the amount claimed and all pound and other auth¬ 
orized fees together with the costs of the proceedings; and 
in default of such payment the animal impounded shall be 
sold and the proceeds applied as directed by the Pound 
District Ordinance; or 

4 . Finds that the animal was legally impounded but 
the damages sustained by the impounder were less than 
claimed the justice makes an order as directed by para- 
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graph 2 above but must not allow costs to either party and 
proceedings must be taken on any such order as provided 
in such paragraph. 

Nothing in the Pound District Ordinance deprives the 
owner of any animal impounded of any action, remedy or 
right that he may have at common law or otherwise by 
reason of the same being unlawfully seized, distrained or 
impounded: 

Provided that if any action be brought against a 
pound keeper for anything done by him under such Ordin¬ 
ance he may plead not guilty to such action; and if on the 
trial of such action it is made to appear that the said pound 
keeper on demand being made on him therefor gave to 
the plaintiff or his agent the name of the person who drove 
the animal to the pound and that he in all respects acted 
within his duties and powers as such pound keeper judg¬ 
ment shall then be given for him with costs. 

Nothing in the Pound District Ordinance prevents 
the owner of any lands trespassed upon or of any property 
destroyed from waiving the rights created by the Ordin¬ 
ance and bringing his action in any competent court in 
consequence of any trespass. 

Offences and Penalties. 

If any pound keeper— 

1. Impounds or assists or invites or employs any 
person to impound any animal in any district unless such 
animal was an estray or was trespassing upon the pound 
keeper’s own land in the district surrounded by a lawful 
fence; 

2. Purchases in person or by his agent or has any 
interest of any kind in any animal sold by auction at a 
pound of which he is at the time of such sale the pound 
keeper; 

3. Demands or receives any sum for pound notices, 
sustenance and other fees and charges not authorized by 
this Ordinance; 

4 . Fails to pay over any money held by him under 
the provisions of this Ordinance for any person after pay- 
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mcnt of the same has been demanded by or on behalf of 
such person; 

5. Neglects to provide food and water for any ani¬ 
mal or works or uses the same in any manner while so 
impounded; 

Provided that no pound keeper shall be liable for any 
penalty for milking or allowing to be milked any cow 
while such cow is impounded; 

6. Omits or neglects to keep books and to make en¬ 
tries therein as required or makes any incorrect or untrue 
entry in such books; 

7. Allows any animal infected with any contagious 
or infectious disease to be in the same inclosure with any 
impounded animal not so affecte<jl; 

8 . Fails to give any notice required; 

9. Neglects to do anything required by law to be 
done whereby damage is incurred by any person; 

he is in addition to any civil liability which he may incur 
by reason thereof, guilty of an offence and liable on sum¬ 
mary conviction to a penalty not exceeding $100. 

If any person commits any of the next following of¬ 
fences he is liable to a penalty not exceeding $100; 

1. Rescues or attempts to rescue or interferes with 
any animal impounded or seized for the purpose of being 
impounded; 

2. Destroys or injures or attempts to destroy or in¬ 
jure any pound; 

3. Illegally impounds any animal; 

4 . Leaves open any gate or lets down any bars or 
makes a gap in any fence for the purpose of permitting 
any animal to trespass or otherwise causes any animal 
to' trespass. 

Pees. 

The following are the fees authorized in connection 
with animals impounded within any pound district: 

1. The proprietor of any land trespassed upon or 
other property injured by any animal, or the proprietor 
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capturing any cstray, is not allowed, paid or awarded any 
fee or charge for delivering such animal to the pound 
keeper; 

2. To such proprietor for capturing and impounding 
any stallion of the age of one year and upwards or any bull 
of the age of nine months and upwards a fee of $5; 

3. To such proprietor for any damage done by any 
animal an amount not to exceed that mentioned in the 
statement of claim delivered to the owner or pound keeper 
with the animal when impounded; 

4. To such proprietor for notifying the owner or for 
every day any animal is lawfully detained before being 
placed in pound such fees for making such notification and 
for the sustenance of such animal as a pound keeper ma\ 
be authorized to charge for like services; 

5. To the pound keeper to provide for the care and 
sustenance of each animal for each day such animal is 
impounded as follows: 

For each stallion or bull twenty-five cents; 

For each horse, mule, jack, head of cattle or swine 
fifteen cents; 

For each sheep, goat or goose, five cents; 

6. To the pound keeper for notifying owner of ani¬ 
mal impounded ten cents; 

7. To the pound keeper for forwarding notification 
to department for insertion in the official gazette ten cents; 

8 . To the pound keeper for posting notices of ani¬ 
mals impounded each such notice to include all animals 
impounded at one distress or seizure $1 and the actual cost 
of newspaper advertising not to exceed $1 when incurred; 

9 . To the pound keeper for posting notices of sale 
each such notice to include all animals impounded at one 
distress or seizure $1; 

10. To the pound keeper for each mile necessarily 
travelled in the performance of his duty ten cents; 

11. To the pound keeper for selling impounded ani¬ 
mals and applying the proceeds as directed 2j^ per cent, 
commission upon the amount realized on the sale. 
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Fences. 

Alberta and Saskatchewan, 

Obligation to Fence, 

No action for damages caused by domestic animals 
shall be maintained, nor shall domestic animals be liable 
to be. distrained for causing damage to property unless 
such property is surrounded by a lawful fence, 

Lawful Fences. 

Any of the fences in this paragraph described are law¬ 
ful fences. 

Any substantial fence not less than four feet 
high if it consists: (a) Of rails or boards not less than four 
in number the lower one not more than eighteen inches 
from the ground and each panel not exceeding twelve feet 
in length: (b) Of upright pos’ts, boards or palings not 
more than six inches apart: (c) Of barbed wire and a 
substantial top rail, the wires to be not less than two in 
number and the lower one not more than twenty inches 
from the ground, posts to be not more than sixteen and a 
half feet apart :(d) Of threeormore barbed wires, the lower 
one not more than twenty inches from the ground, posts 
to be not more than sixteen and a half feet apart: (e) Of 
not less than three barbed wires on posts not more than 
fifty feet apart, the wires being fastened to droppers not 
less than two inches in width and one inch in thickness or 
willow or other poles not less than one inch in diameter at 
the small end or wire dropper, the said droppers or poles 
being placed at regular intervals of not more than seven 
feet apart: (f) Of two posts spiked together at the top 
and resting on the ground in the shape of an A which shall 
be joined by a brace firmly nailed near the base, with three 
rails firmly secured on the one side of the A, the top rail 
not less than four feet and the bottom rail not less than 
eighteen inches from the ground, there being also firmly 
secured on the other side of the A one rail not more than 
twenty inches from the ground: (g) Of woven wire se¬ 
cured to posts not more than 35 feet apart. 

Any river bank or other natural boundary sufficient 
to keep domestic animals out of any land. 
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In Alberta any fence within a rural municipality de¬ 
clared to be a lawful fence by a by-law or by-laws for 
restraining animals at large, but such fences do not include 
fences immediately surrounding stacks of hay or grain. 

Fences Around Crops. 

No fence surrounding growing crops in process of 
being harvested is a lawful fence unless it is situated at 
least eight feet from such crop and otherwise complies 
with the provisions of the law. 

Fences Around Cut Crops. 

Any fence surrounding stacks of hay or grain is a 
lawful fence if constructed according to the provisions of 
the paragraph preceding the last paragraph of this Act 
and situated not less than ten feet from such stacks. 

Payment for Fences. 

Whenever two owners or occupiers of adjoining par¬ 
cels of lands desire to erect a line or boundary fence be¬ 
tween such adjoining parcels for the common advantage 
of both they shall bear the expense of the erection in equal 
shares and thereafter the expense of maintaining and re¬ 
pairing such fence shall be borne by the adjoining owners 
or occupiers in equal shares. 

Whenever the owner or occupier of any parcel of land 
erects a line or boundary fence between such land and an 
adjoining parcel of land the owner or occupier of such ad¬ 
joining parcel of land as soon as he receives any benefit 
or advantage from such line or boundary fence by the en¬ 
closure of his land or any portion thereof or otherwise 
howsoever shall pay to the first mentioned owner or occu¬ 
pier a just proportion of the then value of such line or 
boundary fence and thereafter the expense of maintaining 
and repairing such fence shall be borne by the adjoining 
owners or occupiers in equal shares. 

Liability of Owner of Trespassing Animal. 

The owner of any domestic animal which breaks into 
or enters upon any land inclosed by a lawful fence shall be 
liable to compensate the owner of such land for any dam¬ 
age done by such animal. 
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Arbitration of Dispute Between Owners. 

In cusc adjoining owners or occupiers of land disagree 
as to vvliat is a lawful fence or as to the proper location 
of a proposed or existing line or boundary fence or as to 
the just proportion of a line fence which each such owner 
or occupier should make or put in repair or as to the 
amount which any such owner or occupier should make 
compensation to the other for making or keeping in repair 
any fence or in case parties interested disagree as to the 
amount of damages done by animals breaking into or en¬ 
tering upon any land inclosed by a lawful fence they shall 
each appoint an arbitrator to determine and settle the 
matter in difference. 

Right to Impound Preserved. 

Nothing in the preceding section shall be held to 
affect in any way the right-of any person to seize or im¬ 
pound cattle in any herd or pound district under the pro¬ 
visions of any Act authorizing the seizing or impounding 
of cattle in any such district or to affect the demand or 
recovery of damages in the mode prescribed by such Act. 

Fences Across Trails. 

It shall be the duty of any person erecting any wire 
fence across any trail that has been in common use by the 
public for a period of three months immediately previous 
to such erection to place a top rail on such fence where 
it crosses the trail and for a distance of two rods on each 
side from the centre of the trail. 

In Alberta such a rail may be either a top rail or pieces 
of wood commonly known as droppers not less in length 
than the height of the fence nor less than two inches wide 
and at intervals not exceeding six feet. 

Manitoba. 

Survey of Boundary Line. 

If the owner of land requires to have any boundary 
line surveyed, he shall give notice thereof in writing to 
all parties interested and in one month thereafter may em¬ 
ploy a duly qualified surveyor, who shall survey the said 
line, and each party interested shall pay his proportionate 
share of the expenses of the survey. 
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Removal and Payment for Fences. 

No line fence shall be removed without the consent, 
of all parties interested, and whenever any owner of land 
erects a fence, the owner of the adjoining- land shall, as 
soon as he encloses lands adjacent to or along the line 
fence, pay to the person who erected the line fence or to 
his assignee a fair compensation for one-half the line 
fence; such compensation may he determined by arbitra¬ 
tion if not otherwise agreed upon. 

Obligation to Repair. 

Each of the parties occupying adjoining tracts of land 
shall make, keep up and repair a just proportion of the 
divison or line fence on the line dividing such tracts, and 
equally on cither side thereof. 

Lawful Fences—What Are. 

Any fence coming within the meaning of a lawful 
fence in any by-law of a municipal council in that behalf 
is to be considered a lawful fence. 

Notice of Removal of Fence. 

The owner of the whole or part of a division or line 
fence which forms part of a fence enclosing the occupied 
or improved land of another person, shall not take down 
or remove any part of such fence—(a) without giving at 
least twelve months’ previous notice of his intention so to 
do to the owner or occupier of such adjacent enclosure; 
(b) nor unless such last mentioned owner or occupier, af¬ 
ter demand made upon him in writing by the owner of 
such fence, refuses to pay therefor such sum as three fence 
viewers of the municipality, or a majority of them, in writ¬ 
ing determine to be the reasonable value thereof. 

When no fence viewers have been appointed by the 
municipality, fence viewers may be appointed, one by each 
of the interested parties and the third by those thus ap¬ 
pointed, who shall award the sum to be paid for the said 
fence, or his proportion thereof. 

Fencing of Unenclosed Land. 

When any land which has lain unenclosed and in com¬ 
mon is afterwards enclosed, the proprietor of the adjacent 
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land, when improved occupied or enclosed, shall pay to the 
owner of the division or line fence standing upon the divi¬ 
sional line between such land and the enclosure of any 
other occupant or proprietor, a just portion of the value of 
the division line fence. 

Water Fences. 

When under like circumstances, a water-fence run¬ 
ning into the water is necessary, the same is also to be 
made in equal parts, unless the parties otherwise agree. 

When lands belonging to or occupied by different per¬ 
sons are divided from each other by any river, pond, creek, 
marsh or muskeg, which of itself is not a sufficient barrier, 
and it is impracticable to fence upon the true boundary 
line, the fence shall be set up on one side of the river, 
brook, pond, creek, marsh or muskeg, or partly on one 
side and partly on the other as may be just. 

Fence Viewers. 

The disputes between the owners or occupants of ad¬ 
joining lands, in regard to their respective rights and lia¬ 
bilities are decided by the majority of three fence viewers. 

Refusal of Party to Appoint Fence Viewer. 

If any party neglects or refuses upon demand made in 
writing to appoint a fence viewer, in order to decide on his 
liabilities with regard to any dispute under this Act, then 
the other interested party may apply to a justice of the 
peace for the appointment of a fence viewer, who shall 
act as if appointed by the party neglecting or refusing to 
do so. 

Other Fences. 

Nothing in the fence law prevents an owner or occu¬ 
pier of a tract of land from erecting fences on the land 
owned or occupied by him, within the limits of such land; 
and in that case said occupier or owner shall not be liable 
to contribute to the erection, keeping up or repairing of 
any proportion of the division or line fences which may 
be dividing such tract of land from another. 
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British Columbia. 

Maintenance of Boundary Fences. 

Owners of adjoining lands shall make, keep up, and 
repair a just proportion of the fence which marks the 
boundary between them, or if there is no fence they shall 
so make, keep up and repair the same proportion of the 
fence which is to mark such boundary. 

Proceeding on Disputes. 

In case of dispute between owners respecting such 
proportion, the following proceedings are adopted: 

Either owner may notify the other owner, or the oc¬ 
cupant of the land of the owner so to be notified, that he 
will, not less than one week from the service of such 
notice, cause three fence viewers of the locality to arbitrate 
in the premises. Such owner so notifying shall also notify 
the fence viewers, not less than one week before their 
services are required. The notices in both cases shall be 
in writing, signed by the person notifying, and shall spec¬ 
ify the time and place of meeting for the arbitration, and 
may be served by leaving the same at the place of abode of 
such owner or occupant, with some grown up person re¬ 
siding thereat, or, in case of such lands being untenanted, 
by leaving such notice with any agent of such owner and 
where the owner of unoccupied lands cannot he found, 
after reasonable diligence, or is absent from the Province, 
it shall be in the power of the Judge to cause such owner 
to be notified by letter, mailed to his last-known place of 
residence, and to proceed and to cause all subsequent pro¬ 
ceedings to be taken in his absence, and all such proceed¬ 
ings shall be as valid as if the notification hereby required 
to be given to an occupant had been given to such owner. 

The owner notified may, within the week, object to 
any or all of the fence viewers notified, and in case of 
disagreement the said Judge hereinafter mentioned shall 
name the fence viewers who are to arbitrate. 

The fence viewers shall examine the premises and, 
if required by either party, they shall hear evidence, and 
are authorized to examine the parties and their witnesses 
on oath, and any one of them may administer the oath or 
an affirmation as in Courts of law. 


17—'W.C.L. 
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Award by Fence Viewers. 

The fence viewers shall make an award in writing, 
signed by any two of them, respecting the matters so in 
dispute. The award shall specify the locality, extent, des¬ 
cription, and the lowest price of the fence it orders to be 
made, and the time within which the work shall be done, 
and by which of the said parties the costs of the proceed¬ 
ings shall be paid, or whether either party shall pay some 
proportion of the costs,and direct by whom any fence or 
portion thereof directed to be made by virtue of such 
award shall be made or repaired and maintained, as the 
case may be. And in making any award the fence viewers 
shall regard the nature of the fences in use in the locality, 
and generally the suitableness of the fence ordered to the 
wants of each party; and where, from the formation of 
the ground by reason of streams or other causes, it is found 
impossible to locate the fence upon the line between the 
parties, it shall be lawful for the fence viewers to locate 
the said fence either wholly or partially on the land of 
either of the said parties where to them.it ma}^ seem most 
convenient; but such location shall not in any way affect 
the title to the land. If necessary, the fence viewers may 
employ a land surveyor and have the locality described 
by metes and bounds. 

Enforcement of Award. 

The award may be enforced as follows: The person 
desiring to enforce it shall give to the owner or occupant 
of the adjoining lands a notice in writing requiring him to 
obey the award; and if the award is not obeyed within one 
month after the service of such notice, the person so de¬ 
siring to enforce it may do the work which the award 
directs, and immediately recover its value and costs from 
the owner by action in any County Court having jurisdic¬ 
tion in the locality where the lands are situate; Provided 
always that the Judge of such County Court may, on ap¬ 
plication of either party, extend the time as he may think 
just. 

Any person not the owner of land notified in the man¬ 
ner above mentioned shall immediately notify the owner; 
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if he neglect so to clo, he shall be liable for all damage 
caused to the owner by such neglect. 

Appeal to the Supreme Court. 

Any person dissatisfied with the award made may ap¬ 
peal therefrom to the Supreme Court. 

Herd Districts 

Alberta and Saskatchewan. 

Organizaton of Districts. 

Herd districts are organized by order of the Lieu¬ 
tenant—Governor-in-Council and published in the official 
gazette. They are not less than 144 square miles 
in area and in Alberta must not be within the limits of 
any pound district and may be formed only in that part 
of the Province lying north of Township 34, E. of Range 
11 and S. of the 55th parallel of latitude. 

In Saskatchewan they must not be formed within the 
limits of any pound district, rural municipality or village. 

Operation of the Act. 

The provisions of the Herd District law apply in a 
herd district between May 15 and October 30, both days 
inclusive, in each year. 

Any proprietor may distrain any animal in the herd 
district within any period in which the Herd District law 
is in force in such district, which is doing damage upon 
his cultivated land or stacks of grain or hay or upon any 
slough growing hay in his possession or with respect to 
which he has a permit or license to cut hay; and when any 
such distress is made the distrainor may drive and deliver 
the animal distrained to the nearest accessible pound keep¬ 
er in the herd district and the said pound keeper shall im¬ 
pound such animal and shall be responsible for the feed 
and safe keeping thereof so long as he is legally bound to 
hold the same and such pound keeper is empowered to 
collect the amount of the damage caused by and all the 
charges for the keeping and other incidental expenses con¬ 
nected with such animal before delivering up the same to 
the owner; and it shall be the duty of the distrainor to 
leave with the pound keeper a statement in writing de- 
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scribing the animal distrained, the name of the owner (if 
known), the place where such distraint was made, the 
extent of the damage and the amount of the claim therefor 
and of his reasonable charges incurred in driving the ani¬ 
mal to and delivering the same to the pound keeper. 

Manitoba. 

See Pounds Districts—Manitoba—in this chapter. 

British Columbia. 

Animals at Large. 

The following animals must not be permitted to run 
at large at the times and in the places following: 

(a) Swine at any time of the year; or (b) Stallions 
of one year old or upwards at any time of the year, to the 
west of the Cascade Mountains; and stallions of two years 
old and upwards from the first day of August to the first 
day of May, to the east of the Cascade Mountains; or (c) 
Bulls over nine months old from the first day of December 
to the first day of July, east of the Cascade Mountains, or 
at any time west of the Cascade Mountains; except in such 
districts as the Lieutenant-Governor-in-Council may from 
time to time define. 

And the owner of any such animal permitting the 
same to run at large within the prohibited time and places 
aforesaid is liable for every such offence on summary con¬ 
viction to a penalty of not more than $50. 

Municipalities may provide by by-law or otherwise 
for the prevention of the running at large of any animals 
within the limits of such municipalities. 

Provisions to Prevent Injuries by Animals. 

The owner or owners of any animals unlawfully at 
large is liable for the actual damage committed by his or 
their animals when running at large, such damage to be 
recovered in an action at law by the person or persons sus¬ 
taining the same, or by the arrest and sale of such animals. 

Arrest of Animals Unlawfully at Large. 

The owner or owners, occupier or occupiers of any 
premises may arrest and detain any swine found trespas- 
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sing upon his or their premises, and any person may arrest 
and detain any swine found at large and, if detained under 
authority of this Act, may supply any such swine with fit 
and sufficient food and water, and safely keep the same 
at the expense of the owner or owners of the said swine. 

Any provincial police officer or constable or any bona 
fide settler or resident in the Province who is the owner 
of a band or drove of mares or herd of cows, which he is 
in the habit of pasturing cither on his own or on the public 
lands of the Province, may arrest and detain any stallion 
or bull which he may find running in such band or herd, 
and, if detained, may supply such stallion or bull with fit 
and sufficient food and water, and safely keep the same 
at the expense of the owner of said stallion or bull. 

Immediately after any such arrest, the person making 
the same shall cause a notice of the arrest to be served on 
the owner or his agent if known, or, if the owner or his 
agent be not known, to be posted at the public-house or 
school-house and post-office nearest the place of arrest; 
and such notice shall contain a description of such ani¬ 
mals, including every mark or brand (if any) and colour, 
and shall state the cause of arrest and detention and the 
date of the impounding of such animals and of the service 
or posting of such notice, and that the owner is required 
to reclaim such animals forthwith, or in default the ani¬ 
mals will be sold; and such notice must be signed by the 
person making such arrest, and state his address. 

If within ten days from the serving of such notice or 
the publication thereof in the manner aforesaid the owner 
of said animals shall not reclaim them and pay all damages 
sustained by reason of their trespass, together with the 
fees and costs of arrest, maintenance and detention, the 
person making such arrest may thereafter sell such ani¬ 
mals by public auction, of which sale five days’ notice shall 
be given and which shall be posted up at the public-house 
or school-house and post-office nearest to the place of ar¬ 
rest; and such sale may be made by the person aforesaid 
making such arrest, or any person authorized by him, 
without the taking out or payment of any license to the 
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Government or to any municipal authority therefor; and 
out of the proceeds of such sale the person making such 
arrest may retain the proper fees and'costs, the expenses 
of the sale (if any), and a sum to cover all damages sus¬ 
tained by reason of the trespass (if any), and shall stand 
possessed of the balance (if any), in trust for the owner 
of such animal; but such sale must be effected within 20 
days from the date of arrest; Provided, however, that the 
owners may prove the ownership of their animals and re¬ 
cover them by paying all costs, charges and damages at 
any time before the sale takes place. And no such sale is 
lawful unless permission for the same shall have been ob¬ 
tained from some Stipendiary Magistrate or Justice of the 
Peace. 

If the parties cannot agree as to the amount of the 
damage sustained, then each party shall choose an arbi¬ 
trator, or in case of the refusal or neglect of the person 
claiming such animals to appoint an arbitrator, any Jus¬ 
tice of the Peace residing in the electoral district where 
such animals are impounded may appoint such arbitrator. 

The two arbitrators shall choose a third person, and 
these three persons, or a majority of them, shall finally de¬ 
termine the amount of damage caused by the said animals, 
and award by whom the costs of the arbitration shall be 
paid; and if the trespass be repeated by neglect of the own¬ 
er of the said animals, he shall for the second and every 
subsequent trespass be subject to double the damage 
sustained by reason of the trespass, and double 
all costs and charges, to the owner or occupier of the said 
premises: Provided also that should the sum derived 

from the sale of such animals trespassing as aforesaid not 
be sufficient to pay all costs, charges and damages, the 
party sustaining such damages shall be entitled to bring 
an action against the owner of the animals for whatever 
sum may be due or unpaid. 

Wild Horses. 

On the written request of at least five owners of 
horses ranging upon the public lands of any district in that 
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part of the Province lying cast of the Cascade Mountains, 
a license may be issued by the Government Agent of the 
district to any person named in such request, authorizing, 
such person to shoot unbranded horses running wild upon 
the public lands within the portion of the said district 
mentioned in such request and described in said licence, 
upon such terms and conditions as such Government Ag¬ 
ent may indorse upon such licence. 

Any person having killed a horse under the provisions 
of such licence shall; as soon as possible, report the same 
to the Government Agent who issued the licence, stating 
the date and locality of killing and description of animal. 

The last preceding section shall apply only to that 
part of the Province lying to the east of the Cascade 
Mountains. 

Damages. 

In any action brought to recover damages for injuries 
caused by domestic animals, it shall not be necessary for 
the plaintiff, in order to entitle him to a verdict, to aver in 
any pleading or to adduce any evidence that the defen¬ 
dant knew, or had the means of knowledge, that the ani¬ 
mal, for the injuries caused by which the action shall be 
brought, was or is of a vicious or mischievous nature, or 
was or is accustomed to do acts causing injury; but such 
plaintiff, if otherwise entitled to such verdict, shall not be 
deprived thereof by reason of the absence of any such 
averment or the non-production of such evidence. 
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Organization of Pounds. 

Manitoba. 

In this province pounds are established by municipal 
by-laws. Such by-laws may also provide 

(1) for preventing persons from taking animals, 
geese or poultry out of pounds without first paying all 
damages and costs for which the poundkeeper has a right 
to detain the same; 

(2) for determining the compensation to be allowed 
for services rendered in carrying out the provisions of any 
Act or by-law, with respect to animals, geese or poultry 
impounded or distrained and detained in the possession of 
the distrainer; 

(3) for limiting the right to recover damages for 
any cattle, horses or sheep trespassing upon land, or for 
the trespass, to cases in which the land is enclosed by a 
fence of the nature, kind and height required by the by¬ 
law. 

Notice of Impounding. 

In any case where mules, horses, sheep or cattle are 
impounded the poundkeeper, before he shall have the right 
to sell the same shall immediately after the impounding 
cause to be inserted in an issue of The Manitoba Gazette 
a notice describing the animals impounded, the age as 
nearly as possible, sex and colour, with brand or any mark 
of identification, which notice may be as follows: 

Municipality of , pound No. , 

on section , in township No. range No. 

(or as the case may be). Impounded on day of 

, 19 , (kind of animal and number of same), 

colour , age , (brand or mark of identifica¬ 

tion). 

A.B., 

Poundkeeper. 

The fee to be paid for the insertion of such notice shall 
be one dollar, which shall be transmitted to the King’s 
Printer with said notice. 
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Said animals, when not claimed, shall remain in pound 
for thirty days before sale. 

When animals, geese or poultry impounded are sold 
by reason of not being claimed, the proceeds, after deduct¬ 
ing expenses, shall be handed to the treasurer of the muni¬ 
cipality to be retained by him in special account for one 
year when, if not claimed, they shall then go to the general 
funds of the municipality. 

Notice of Stray Animate. 

It shall be the duty of the occupant of any premises 
on which any stray cattle or horses may be for a period of 
two weeks with the knowledge of such occupant, to notify 
the clerk of the municipality, either personally or by mail, 
describing such animals as nearly as possible, giving the 
age, sex and color, with brand or any mark of identifica¬ 
tion; and the clerk shall keep a record of all such stray 
animals with such description as may be furnished him, 

• and shall give such information to any person who may 
make inquiry, either personally or otherwise, regarding 
the same and such clerk may charge a fee of twenty-five 
cents for every search in such register. In case any such 
occupant shall neglect to notify the clerk in the manner 
herein provided immediately at the expiration of the said 
period of two weeks, he shall be liable to a fine not to ex¬ 
ceed ten dollars. 

British Columbia. 

For pounds see rules above on estray animals—Brit¬ 
ish Columbia. 
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MASTER AND SERVANT 


A SERVANT is a term used in law to denote any per¬ 
son who is employed by another to perform ser¬ 
vices for him. The employer is called generally 
in law the master. The master to be such must have the 
right to order how the work is to he done, the amount of 
time to he devoted to it, and exercise a general oversight 
over it. Unless the person employing another has such 
rights over him and the work he employs him to do, such 
person does not become his servant. An agent is not a 
servant because he is not subject to oversight by his prin¬ 
cipal as to the manner of doing his work or as to the time 
which he must devote to it. A contractor is also not a 
servant because the person who employs him or rather 
contracts with him to do work has no control over the con¬ 
tractor as to how the work is to be done and does not 
oversee it. 


Domestic and Menial Servants. 

The term “servant” usually suggests to the mind, 
domestic servants. In the eyes of the law they are only 
one class of servants. It must be borne in mind that any 
person employed by another, whether such person em¬ 
ployed is a domestic servant, day laborer, mechanic, or 
other skilled worker, policeman, clerk, school teacher, 
manager of a company, city commissioner, etc., all are in 
the eyes of the law servants of the person employing them, 
if they are employed under the conditions mentioned 
above, and the law stated in this chapter applies to all 
alike, be their employment humble or exalted. 

Who May be Masters. 

Any person capable of contracting (See Contracts) 
may employ a servant. Where a servant is employed by a 
married woman, the husband is liable to the servant 
whether he agrees to the employment or not, provided the 
employment of the servant is necessary to his wife. He 
is liable also for the acts of and to such servant generally 
in the same way as other masters are liable to servants. 
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Who May be Servants. 

Any person who can legally contract can become a 
servant. Infants are bound by their contracts of service, 
if the service is beneficial to them, but not if not beneficial. 
Married women may contract to serve, so may lunatics 
and idiots unless the employer employing the lunatic or 
idiot knew they were insane. 

How Contract of Service Entered Into. 

The contract of service may be entered into by word 
of mouth, but if for a period longer than a year, must to 
be legal and binding be in writing. It is usually more 
satisfactory to have the contract of service in writing. 
Contracts of apprenticeship must he in writing and be 
signed by the infant apprentice, otherwise the apprentice 
is not bound. 

Rights of Servants, 

(a) Wages. 

Wages or other remuneration for services by a ser¬ 
vant are only recoverable where there is an express or im¬ 
plied contract by the master to pay such wages. No pei- 
son is liable to another for services performed for him by 
that other unless he has agreed to pay for such service or 
unless he has by words or conduct allowed such person 
to perform the services, such person believing he will be 
paid for such services. Additional wages over and above 
the usual rate can only be recovered where there is a dis¬ 
tinct contract by the master to pay them. Where wages 
are payable at certain times they can be recovered only 
when due. 

(b) Wages When Servant is Ill. 

Wages are payable when the servant is unable to 
work through a temporary illness and returns as soon as 
he is able to work, unless the contract of service provides 
otherwise. 

(c) Servant Leaving Without Notice or Dismissal. 

A servant is not entitled to any wages or salary 
earned where he leaves during the term of service without 
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due notice as provided in the contract or is dismissed for 
good cause, unless the wages are payable daily. 

(d) Profits. 

The master may distribute among his servants or em¬ 
ployees a share of the profits, but the employee does not 
thereby become a partner of the employer or entitled to 
interfere in the employer’s business. 

(e) Employer’s Duty to Find Work. 

This duty depends on the circumstances of the case 
and the agreement entered into between the employer and 
the servant. 

Duration of Time of Service. 

The term of service, if no time is mentioned in the con¬ 
tract and if the servant is paid by the year or fractional 
part of a year, is deemed to be for a year, but if paid by the 
month or week or day, it is presumed the hiring is for these 
periods. Contracts of service should state the length of 
time of the service and should provide for its termination 
by notice. 

Termination of Service. 

The contract of service is terminated as follows: 

(a) Dissolution of Partnership. 

Where a servant is employed by a firm of partners the 
service is terminated by the partnership becoming dis¬ 
solved (See Partnership). 

(b) Winding Up of Company and Insolvency. 

An order winding up a company or an assignment for 
the benefit of creditors, has the effect of discharging all 
employees of the company or of the business assigned. 

(c) Wrongful Dismissal. 

When a master dismisses a servant wrongfully the 
servant’s duties are at an end. (See below as to the ser¬ 
vant’s rights in such cases.) 
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(d) Notice. 

The contract of service is terminated by either the 
master or servant giving the notice stated in the contract. 
If no notice is provided for in the contract, contracts of a 
monthly or yearly hiring are terminated by a month’s 
notice, or if by the week or day by a week’s or day’s notice 
as the case may be, or where the contract is for an indefi¬ 
nite time a reasonable notice is required, generally a 
month’s notice. 

(e) Dismissal Without Notice. 

A master is justified in dismissing a servant without 
notice in the following cases, viz: (1) Where the servant 
wilfully disobeys the master’s reasonable orders, but not 
orders endangering his life or person, or orders not per¬ 
taining to the servant’s work. (2) Where the servant mis¬ 
conducts his master’s affairs or is guilty of fraud or dis¬ 
honesty in so doing, oris guilty of immortal or insubordin¬ 
ate conduct outside of or in connection with his master’s 
affairs. (3) Where the servant is abusive or disturbs the 
peace of the family. (4) Other conduct meriting dismis¬ 
sal without notice includes habitual neglect of duties, in¬ 
competency for duties he is to perform, permanent incap¬ 
acity or illness, but not temporary illness, taking secret 
profits in connection with his master’s business, having a 
personal interest conflicting with his master’s interests. 
The master is not required to give the servant a good rea¬ 
son for the dismissal if a good reason exists. If after the 
master becomes sure of the servant’s misconduct he con¬ 
tinues to employ him, he cannot afterwards dismiss him 
for that particular offence. In certain cases the servant 
is not entitled to wages when dismissed for misconduct. 

(f) Termination of Apprenticeship. 

An infant cannot terminate a contract of apprentice¬ 
ship until he attains the age of 21 years unless the termin¬ 
ation would be advantageous to him. The apprenticeship 
is also terminated by the death of the master, or a change 
of masters, but not by the misconduct of the apprentice as 
in the case of a servant. The apprentice is only justified 
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in leaving the master where he has good reason to believe 
the master will do him actual physical harm. The master 
is justified in discharging the apprentice only when he be¬ 
comes permanently incapacitated through sickness or 
accident. 

Remedies Where Master or Servant Break Their Contract, 

(a) Where Servant Breaks his Contract. 

When a servant leaves his employer either without 
notice where the contract provides for notice, or where he 
agrees to serve for a certain length of time and leaves 
before that time expires without just cause or excuse, the 
master may retain all wages except those already earned 
by the servant and due and payable by the master, and sue 
the servant for damage for breach of his contract. 

(b) Where Apprentice Breaks his Contract. 

In this case the person who has bound himself surely 
to the apprentice, is liable for all loss the master of the ap¬ 
prentice has suffered. 

(c) Penalty for Servant Breaking Contract. (See below). 

(d) Where Master Wrongfully Breaks the Contract. 

Whenever the master dismisses the servant without 
notice where notice is required to be given, or where the 
service is for a certain length of time and the master dis¬ 
misses the servant before or after the period of service 
commences, and the dismissal is wrongful, not being for 
any of the causes mentioned in sub. par. (e) p. 269 above, 
the servant may recover from the master all wages earned, 
his expenses going to and from his home to where he was 
working when dismissed and any loss he has suffered by 
the dismissal. He must make every effort to secure other 
employment and will only be entitled to such amount of 
wages as he has unavoidably lost by reason of the dismis¬ 
sal. Such wages and damages may be recovered either 
before a Justice or Magistrate as described in the follow¬ 
ing paragraph, where the amount recoverable is limited 
to a certain amount, or the servant may sue the master in 
the ordinary courts in which case he can recover all sums 
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due him. Where the wages and damages due by the 
master amount to sums within the limits which the Jus¬ 
tices or Magsitrates may award, the case should be taken 
before them, the procedure being very simple and a Judg¬ 
ment obtainable in much less time than by the ordinary 
machinery of the courts. 

Special Procedure Before Magistrates and Justices in Master and Servant 
Disputes. 

Alberta and Saskatchewan. 

(a) Improper Conduct of Servant. 

Any person employed by verbal or written agreement 
as clerk, apprentice, servant, laborer or otherwise, who is 
guilty of drunkenness or of absenting himself without 
leave from service by day or by night or of neglecting to 
perform his duties or to obey his master or of wasting or 
destroying his master’s goods is guilty of an offence and 
upon complaint to a Justice of the Peace or Magistrate 
may be fined $30.00. The complaint must be made within 
three months after the servant leaves the employment. 

(b) Non-Payment of Wages. 

Any servant improperly dismissed whose wages have 
not been paid may within three months after leaving the 
employ of his master and after having made demand from 
his master for his wages, make a complaint on oath before 
a Justice or Magistrate upon which the Justice may sum¬ 
mon the master before him and inquire as to the whole 
matter. The master may set up against the servant’s 
claim money due by the servant to the master. Before 
such Magistrate or Justice the servant cannot recover 
more than two months wages and costs (in Saskatchewan 
$100.00 and costs) and in addition thereto such sum not 
exceeding four weeks Avages at the rate he was earning as 
damages for his dismissal. The Justice may also dis¬ 
charge the servant from the master’s employ. As stated 
above, the servant may, instead of taking his case before 
a Magistrate or Justice, sue in the ordinary Courts and 
should do so where the amount the master owes him great¬ 
ly exceeds that which the Magistrate may allow. The 
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amount the Magistrate orders the master to pay may be 
recovered, in case the master does not pay, by seizure and 
sale of the master’s goods. 

Manitoba 

(a) Misconduct of Servant. 

The same law applies as in Saskatchewan and Alber¬ 
ta, except that the penalty for the servant’s misconduct 
is limited to $20.00 and the master must commence the 
prosecution by complaint before a Justice of the municip¬ 
ality in which the servant is found within six months after 
the offence is committed by the servant. 

(b) Engaging Servants Outside of Manitoba. 

Laborers, journeymen, seryants, clerks, apprentices 
or other employees engaged outside of Manitoba to work 
in Manitoba are bound by such engagements and must 
pay back to their employer all sums advanced by him for 
passage and expenses and are liable for any misconduct 
as servants engaged in Manitoba. 

(c) Harbouring Servants. 

Persons harbouring servants who have deserted their 
employers wrongfully are liable to a penalty of $20.00. 
Prosecutions must be commenced within six months after 
the servant is so harbored. 

(d) Ill Treatment of Servants. 

Any master ill treating a servant or withholding from 
him necessities of life is liable to a fine of $20.00. 

fe) Non-Payment of Wages. 

Any servant whose wages are not paid or who is im¬ 
properly dismissed may at any time within six months 
after the wages are due make complaint on oath before a 
Justice of the municipality or judicial division in which the 
master resides and thereupon the Justice after summoning 
the master and hearing both parties and their witnesses, 
may award the servant the amount of wages to which he 
is entitled- and damages for improper dismissal, not in any 
case to exceed $100.00. 



WESTERN CANADA LAW 273 

(f) Collection of Wages from Master. 

In case the master does not pay the wages found due 
by the Justice within the time limited by him for payment, 
a warrant of distress may be issued under which the mas¬ 
ter’s goods may be seized and sold to realize the amount 
due. Where the wages due are earned by farm labor the 
laborer’s claim for wages will be a first charge to the ex¬ 
tent of $75.00 over every other claim against the master 
upon the crops grown upon the premises, if the labor has 
been performed upon such crops, but there is no such right 
to priority of claim if the servant is related to the master 
by marriage. 

British Columbia 

(a) Contracts of Hiring. 

No agreements are binding either upon master or ser¬ 
vant for a period longer than nine years. Such agree¬ 
ments may contain a provision whereby the servant shares 
in the profits with the master without thereby becoming 
a partner of the master. 

(b) Hotelkeeper’s Lien. 

Hotel and boarding house keepers may retain the 
wearing apparel of any laborer in respect of sums due for 
board, etc., but only to the amount of $6.00, and must re¬ 
turn such apparel to the laborer upon tender to him of the 
amount of $6.00. Other goods of the laborer may be held 
in respect of larger sums due. 

(c) Disputes. 

Disputes between master and servant arising after the 
term of engagement has ceased respecting matters prior to 
the termination of the employment may be settled before 
a Justice of any county in which the parties reside. Such 
proceeding must be commenced within one month after 
the engagement ends. 

(d) Non-Payment of Wages. 

Any servant may lay a complaint on oath before any 
justice of the county in which the master resides in case 
of any non-payment of wages. The Justice holds a hear¬ 
ing similar to that held in the other provinces. No greater 
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sum than $50.00 and costs may be recovered for wages. If 
the wages found due by the Justice are not paid within 21 
days of the time in which he orders them to be paid, the 
Justice may issue a distress warrant and seize and sell 
sufficient of the master’s goods to satisfy the amount 
found due. 

(e) Laborers Engaged Outside of British Columbia. 

Contracts entered into outside of British Columbia 
respecting engagement of unskilled laborers to work in 
British Columbia are void but all such contracts are good 
where skilled laborers are so engaged. 

(f) Medical Attendance. 

Whenever thirty or more workmen request the mas¬ 
ter in writing to provide medical attendance and for that 
purpose to deduct from their wages sufficient to pay same, 
the master shall supply the required medical attendance. 
The workmen must each select their own medical attend¬ 
ant, his name being entered by the master. Such attend¬ 
ant may at any time be changed by the workman giving 
one month’s notice to the employer. No money so col¬ 
lected from the workmen may be paid to any doctor not 
approved by a majority of the workmen. The employer 
of the workmen must account for all moneys received and 
paid out on this account. He is liable to a, penalty of 
$50.00 if he refuses to comply with the workmen’s request 
or attempts by force to compel them to select any particu¬ 
lar doctor. 

Duties of the Master to the Servant. 

(a) Food and Clothing. 

The master is not, except in the case of domestic ser¬ 
vants, bound to supply board and lodging to the servant 
unless he agrees so to do in the contract of service. 

(b) Medical Attendance. 

Unless so provided in the contract of service a master 
is not required to supply the servant with medical attend¬ 
ance when sick. When the master calls in medical attend¬ 
ance for the servant he then becomes personally liable. 
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(c) Character Testimonial. 

No servant however faithfully and efficiently he has 
served his master has any legal right to a testimonial from 
the master. The master is only liable where he gives a 
false character to the servant or libels the servant in any 
testimonial given by him. 

(d) Indemnifying Servant. 

A master is liable to indemnify his servant in respect 
of any liabilities and expenses incurred by the servant 
while he is engaged in his duties as servant but not when 
he is engaged in matters not connected with his duties or 
where there was no need to incur the expense or where 
the servant incurred it solely through his carelessness or 
the transaction itself was unlawful. 

Master Liable to Compensate Workmen for Injuries. 

This branch of the law is rather complex and involved 
and in consequence an outline of the subject, only, is here 
attempted. 

When any servant who is a workman or laborer, 
skilled or unskilled, etc., is injured while performing the 
duties connected with his employment, he has in all cases 
except those mentioned later in this paragraph, a right to 
compensation from the master for the loss he has suffered 
by reason of such injuries. If the injury was due to the 
negligence of the master he can commence an action 
against his employer, claiming damages in respect of his 
injuries or he can in any case except those referred to 
later, apply for compensation under a special act called 
“The Workmen’s Compensation Act.” This Act, the pro¬ 
visions of which are practically the same in all provinces, 
provides a speedy method whereby injured workmen may 
be compensated in respect of injuries they have received. 
Both these methods of securing compensation are des¬ 
cribed below. In all cases of injuries the services and ad¬ 
vice of a solicitor should be immediately sought in order 
that the compensation recoverable may not be lost by 
delay in taking all necessary proceedings. 
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Actions at Law. 

(a) When Servant may Recover. 

A servant may recover damages in an action at law 
against his master, whenever, whether a minor or an adult, 
i.e., over 21 years of age he has suffered actual physical 
injury as a result of an accident occurring while he was 
engaged in duties connected with his employment, such 
accident being a result of the master’s carelessness or neg¬ 
ligence such as providing an inadequate or defective plant 
and buildings in which the workmen are employed or us¬ 
ing unsafe or dangerous machinery and tackle, or a defec¬ 
tive system or method in carrying on his work. The mas¬ 
ter is also liable to the servant where the accident by which 
he was injured was caused by the carelessness or negli¬ 
gence of any other servant of the master, whether that 
other servant is a laborer, mechanic, foreman, manager or 
any other servant whatsoever. The damages recoverable 
vary with the time from work the injured servant has lost 
and will lose as a result of the accident and the earning 
power of the servant before and after the accident and in¬ 
clude all expenses incidental to the accident, such as med¬ 
ical attendance, hospital fees, etc. 

(b) When Servant may not Recover. 

The workman injured cannot recover damages from 
the master where he received the injury doing work out¬ 
side the scope of his duties and not in the master’s inter¬ 
ests, or where he was at the time of the injury in a place in 
which he was not permitted to be, or was himself guilty of 
carelessness and negligence without which the accident 
would not have happened, or knowing the employment to 
be dangerous before he entered it, he received his injuries 
from a risk incidental thereto and not due to the master’s 
negligence. 

(c) Contractors. 

Where the workman is employed by a contractor, the 
contractor and not the employer of the contractor is liable 
where the accident causing the injury is due to the negli¬ 
gence of the employee of the contractor. 
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(d) When Master not Liable. 

The master is not liable in an action at law by the ser¬ 
vant where the servant’s injury occurred through some 
accident happening while the servant is performing the 
master’s duties, or if the accident occurred through some 
cause over which the master had no control, such as a tor¬ 
nado, earthquake, cyclone, etc., or the accident caused 
could not have been prevented by any care or foresight on 
the master’s part. 

Manitoba and British Columbia. 

The law as to compensation is similar to that in Alber¬ 
ta and Saskatchewan with the following differences: 

(a) No domestic or menial servant may recover 
damages for injuries received in such employment. 

(b) Where the servant is injured by the carelessness 
or negligence of some other servant employed by the mas¬ 
ter, the master is only liable where the servant causing the 
injury is superintending the master’s work and does it 
carelessly or negligently or is a foreman or other person 
whose command the injured servant had to obey and was 
injured in consequence. The master is not liable to ser¬ 
vants injured through the carelessness of any other kind 
of servant unless the master was guilty of negligence in 
employing such inefficient servants. Where the servant 
knows of any defect in the plant, as a result of which he is 
injured he cannot recover unless he has notified the master 
concerning such defect, unless he knew the master was 
aware of such defect. 

The servant cannot in Manitoba recover more than 
three years’ earnings or $2,000. In British Columbia the 
master must be served with notice of the injury within two 
weeks of the occurrence. 

Workmen’s Compensation. 

This is a scheme of compensation to workmen for in¬ 
juries received by them in the course of their employment. 
The scheme is set out in similar acts in each of the Prov¬ 
inces, called “The Workmen’s Compensation Acts.” It 
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applies only to certain classes of work and the amount re¬ 
coverable is strictly limited in three of the Provinces. 

Kind of Work to Which Compensation Applies. 

Workmen receiving injuries while employed in or 
about railways, factory, mine, grading or engineering 
work, or upon a building which is either being constructed, 
repaired or demolished. In British Columbia such build¬ 
ing must be at least 40 feet in height. In each of the prov¬ 
inces work on farms or connected with farming opera¬ 
tions is expressly excluded. 

Where Employer Liable to Compensate. 

When workmen engaged in any of the above men¬ 
tioned classes of work are injured while so engaged, they 
have in all cases except those mentioned below, a right to 
compensation, whether or not the accident by which the 
workman was injured occurred through the master’s neg¬ 
ligence or that of any one working for him, and they are 
so entitled to such compensation whether or not the ser¬ 
vants themselves were guilty of negligence causing the 
accident or voluntarily contracted to work at dangerous 
work. The workman to recover compensation in British 
Columbia must be disabled for at least two weeks, in Man¬ 
itoba, one week, and in Alberta the workman must be dis¬ 
abled from earning full wages. In British Columbia, 
Manitoba and Alberta the workman cannot recover where 
the accident by which the injury was inflicted was caused 
by the servant’s own serious and wilful misconduct, but in 
Manitoba if the workman is totally disabled this rule does 
not apply, and in no case does it apply in Saskatchewan. 

Contractors and Sub-Contractors. 

Persons employed by contractors and sub-contractors 
of the person letting the contract for the work can secure 
compensation for their injuries from such person. 

Employer Insolvent. 

If the employer makes an assignment for the benefit 
of creditors or if a company is ordered to be wound up, any 
insurance carried by the employer against his liability for 
compensation passes to the workman. 
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Contracting Out of Act. (Alberta and British Columbia). 

Workmen may not enter into any contract depriving 
them of any benefits they are entitled to under the act and 
such contracts will be void unless the employer arranges 
a scheme equally as beneficial as that provided by the act, 
and such scheme is duly approved of by the Attorney- 
General of the province. Workmen are not to be com¬ 
pelled as a condition of their entering into their employ¬ 
ment to consent to such scheme and if, dissatisfied at any 
time therewith, may apply to the Attorney-General, who 
may order the scheme to be discontinued. 

How Claim for Compensation Enforced. 

Alberta, British Columbia and Saskatchewan. 

(a) Notice. 

As soon as possible after the accident causing the in¬ 
jury and before the employee has of his own free will left 
such employment, a notice in writing giving the name and 
address of the person injured and stating in ordinary lan¬ 
guage the cause of the injury and its date, should be either 
delivered in person or sent by registered post to the em¬ 
ployer at his place of business or residence. In Manitoba 
the notice must be sent within fourteen days of the acci¬ 
dent unless the employee injured is temporarily out of the 
province, when such time is twenty-eight days. 

Arbitration. 

The amount of compensation is settled by an arbitra¬ 
tion similar to other arbitrations (see chapter on Arbitra¬ 
tions). Such arbitration must be commenced within six 
months after the accident causing the injury occurs, or, if 
the injury causes death, within six months after death. 

In Saskatchewan the compensation is recovered by an 
ordinary suit at law. As soon as the accident occurs the 
workman should immediately consult a solicitor, so that 
no time may be lost in prosecuting the claim. 

Amount of Compensation Recoverable. 

Alberta, British Columbia and Manitoba. 

(a) Where the Injury Results in Death. 

If a workman leaves any persons wholly dependent 
upon him, such dependents receive a sum equal to the total 
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earnings of the deceased workman during the three years 
previous to his death, or if he had not worked in the place 
where injured for three years previous to death his depen¬ 
dents receive a total of three years earnings at the rate 
earned weekly previous to death. The total amount so re¬ 
ceived cannot in Alberta exceed $1,800, and in British 
Columbia and Manitoba $1,500. If the workman leaves 
persons only partially dependent on him they receive such 
sum as circumstances warrant. If a workman leaves no 
dependants the employer is required only to pay such sum 
as will cover the workman’s medical and funeral expenses, 
not in any case to exceed $200. 

(b) Where Workman is Totally or Partially Disabled. 

In such cases a workman is entitled to receive during 
the time he is disabled a sum per week equal to one half 
of his previous average weekly earnings during the pre¬ 
vious twelve months, not to exceed $10.00 per week, unless 
the workman is under 21 years of age and earns less than 
$10 per week, in which case he will receive a weekly allow¬ 
ance equal to the total amount previously earned, not in 
any case to exceed $7.50 per week. The workman must 
submit himself for medical examination from time to time. 
After the workman has received weekly payments for six 
months a lump sum to cover all of the payments may be 
agreed upon. 


Saskatchewan. 

The amount payable is in all cases fixed by the Judge 
who tries the case, no fixed amount having been provided 
by law as in the other Provinces. 

Choice of Remedy. 

Workmen injured while engaged in the kinds of work 
referred to in the Workmen’s Compensation Acts may 
apply for compensation under the scheme of such Work¬ 
men’s Compensation Acts, or proceed at law. The prac¬ 
tical question in each case will be as to which procedure 
will give the larger amount of compensation and also 
which is more likely to be earlier settled. 
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Liability of Master to Other Persons in Respect of the Acts of the Servant. 

(a) Under Contract Entered into by Servant. 

The master’s liability on contracts entered into by the 
servant on the master’s behalf is practically the same as in 
the case of principal and agent. (See chapter on Ag¬ 
ents.) 

(b) Liability of Master for Servant’s Wrongs. 

The master is liable to a person whose person or prop¬ 
erty is injured or otherwise damaged by the servant while 
the servant is acting in his master’s interests and perform¬ 
ing the duties he is employed to perform for the master’s 
benefit. The master is not liable for wrongs done. to 
another person’s person or property by the servant where 
the servant commits such wrong while he is doing some¬ 
thing for his own benefit and outside the scope of his 
duties. 

(c) Infants and Corporations as Masters. 

Servants of such masters are not authorized to do any 
act and cannot bind such masters in respect of any acts 
such masters cannot do themselves. (See Contracts). 

(d) Independent Contractors. 

A contractor is liable for all wrongs or injuries done 
to persons by his servants, but the employer who lets the 
contract to the contractor is not liable for such wrongs, 
etc., done to persons by the contractor’s servants unless 
such employer gives these servants orders and controls 
their action. 

Enticing Away a Servant. 

Any person who induces by promises, persuasion or 
otherwise any servant to break his contract of service may 
be sued in an action for damages by the master of such 
servant. 

Injury or Death of Servant. 

Where a servant is injured or dies as a result of the 
negligent act of another person that person is liable to the 
servant (or if dead the servant’s representatives), and to 
the master for the master’s loss of the services of the ser¬ 
vant. 
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Servant’s Liability for his own Wrongs. 

While the master is liable to persons who suffer in¬ 
jury to their persons or property through the acts of the 
servant, the servant also is personally liable for those 
wrongs. He also is liable to punishment for his own 
crimes whether or not they were committed by him while 
engaged in his master’s business. 

Rights of Servant Against Other Persons. 

A servant may sue and recover damages against any 
person injuring him or any person inducing the master 
to break his contract of service with the servant. 


MECHANICS’LIENS. 

A MECHANIC’S Lien law gives contractors, builders, 
materialmen, laborers and all others who furnish 
either materials or services in the erection or im¬ 
provement of buildings upon lands a charge against the 
property for such material or services supplied. There is 
no Mechanic’s Lien Law in England, but such a law is in 
force in each province of Western Canada; many of the 
provisions are common to all the provinces. 

The right conferred by these statutes is a charge on 
the property similar to that given by a mortgage and is 
prior to any charge, except one already existing when the 
work is commenced. The right being conferred by stat¬ 
ute it is necessary to comply strictly with the statutory 
provisions, especially as to the manner in which and time 
when liens are registered. Failure to file the lien or to 
bring action within the time specified renders the lien null 
and void. 

Forms of liens for each province may usually be ob¬ 
tained from the Registrars of Land Titles Offices. Abso¬ 
lutely strict compliance with the forms is not required 
but full information required in the forms should be sup¬ 
plied. These can be properly filled out without the ser¬ 
vices of a solicitor, provided the directions in the forms 
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are followed, but liens are enforced by bringing an action 
in court and legal services are then required. 

The following rules are in force in each of the Prov¬ 
inces of Alberta, British Columbia, Manitoba and Sas¬ 
katchewan. 

Materials. 

In order to be subject to a lien, materials must be so 
worked into a building as to be incapable of being removed 
without injury to the building, e.g. lumber, bricks, etc., 
used in the construction of the building and such perman¬ 
ent fixtures as furnaces, sewer pipes, baths, etc.; but not 
electric light or gas fixtures which may be removed and 
sold without injury to themselves or the building. Until 
materials supplied for the construction of a building are 
worked into it, it is doubtful if a lien can be claimed upon 
the buildings. But if the goods are sold direct to the own¬ 
er of the building, a lien may always be claimed. 

Persons Entitled to Lien. 

Contractors, sub-contractors, persons supplying ma¬ 
terials to be used in the building (but not persons em¬ 
ployed in the manufacture of such material), and laborers 
employed by the owner, contractor or sub-contractor are 
entitled to a lien. 

Priority. 

A lien comes before all mortgages registered after the 
lien is registered and before all executions, attachments, 
assignments, garnishments or receiving orders registered 
after the lien arises, although it has not been registered. 

When Lien Arises. 

A lien arises when labor is commenced or when 
materials are placed on the premises. 

How Time Runs for Filing Lien. 

The time within which the claim of lien must be regis¬ 
tered begins to run, for materials, from the day when 
the last materials are placed on the premises; and, for 
labor, from the day the last day’s labor is done, and for a 
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contractor or sub-contractor from the day his work is 
finished. Liens cannot be kept alive by doing unneces¬ 
sary work after the work really required is completed, 
but will be kept alive by doing additional necessary work 
when such work is ordered by the owner or contractor. 

Taking Security. 

Taking security for a lien, the acceptance of a promis¬ 
sory note, the taking of an acknowledgement of claim, 
the giving time for payment or the recovery of a personal 
judgment have no effect so as to make void the lien, unless 
the lien holder agrees it shall have such an effect. 

Personal Action. 

If for any reason a lien holder has lost his lien or has 
failed to recover under it he still has a right of action 
against the owner of the property. 

Land to Which Lien Applies. 

A lien covers all of the owner’s interest in the land oc¬ 
cupied by the building upon which the work was done or 
enjoyed in connection therewith. 

Mortgaged Lands. 

Land already covered by a mortgage or agreed to be 
sold when a lien is registered is subject to such lien only 
to the extent to which the premises have increased in value 
by reason of the material supplied or work done for which 
the lien is claimed. 

Insurance Moneys. 

If while a building is in course of construction or be¬ 
fore liens against it are all satisfied the building is des¬ 
troyed by fire the insurance moneys take the place of the 
building for the benefit of the lien holders. 

Limit of Lien. 

Liens cannot attach to any building or structure so 
as to render the owner liable for any amount greater than 
the sum due to him by the contractor. 
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Notice. 

As soon as material is supplied or work performed on 
a building subject to a lien, notice of such material or work 
should immediately be sent to the owner or superinten¬ 
dent, (in British Columbia the limit of time for sending 
such notice is ten days) as the owner is only liable to the 
extent that he is indebted to the contractor at the time of 
receiving such notice. Each following notice should show 
the balance then due in respect of the lien. The lien hold¬ 
er will be bound by the amount shown to be due in such 
notice. 

Wages. 

Mechanics and laborers have in Alberta and British 
Columbia a prior lien for six weeks’ wages and in Mani¬ 
toba and Saskatchewan a prior lien for one month’s wages. 
These liens come prior to other liens and no device can 
defeat them. For additional wages the surplus after other 
liens have been satisfied will be available. 

Minimum Lien. 

No lien may be filed for an amount less than $20. 

Removal of Materials. 

Materials furnished must not be removed from the 
premises. They can not be seized in execution by any 
creditor of the furnisher or by anyone else except the fur¬ 
nisher himself, who has a lien upon such materials for 
their purchase price until they are worked into the build¬ 
ing, when his lien attaches to the building. 

Enforcement of Liens. 

In order to preserve a lien and keep it alive action 
to enforce it must be brought as follows: (British Colum¬ 
bia) within thirty-one days of filing lien, unless the owner 
consents to a longer period: (Manitoba) within ninety 
days after the time for filing a lien commences to run: 
(Saskatchewan) within thirty days after a notice is served 
upon lien holder calling upon him to commence action. 
In Alberta the lien holder is not obliged to begin an 
action to enforce the lien until the owner of the land 
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affected serves him with a notice to do so, then unless 
within 30 days from service thereof the lienholder begins 
the action and files in the Land Titles Office a certificate 
of the commencement of such action the lien is lost. These 
actions are carried on in the superior courts of each 
province, all lien holders in respect of the same 
building are required to consolidate their liens in¬ 
to one action to save costs. The action is car¬ 
ried on in a manner similar to other actions. 
The trial determines the rights of all parties and frequent¬ 
ly the property is ordered to be sold to realize the amount 
of the lien. Either prior to or immediately after the filing of 
a lien the matter should be placed in the hands of a solici¬ 
tor in order that action may be .brought within the time 
required unless the lien is in the meantime paid. 

Cancellation of Liens. 

A lien ceases to exist:— 

(1) If a claim of lien is not filed within the time men¬ 
tioned in the statute of the Province in which the property 
is situated. 

(2) If action is not brought within the time limited 
in such statute. 

(3) If the owner pays the money due under the lien. 

(4) If the property is sold and the lien satisfied, or 
the property is foreclosed. 

(5) If the lien holder withdraws the lien. 

(6) When a receipt or certificate to the effect that 
the lien is satisfied is filed in the Land Office in which the 
lien is filed. 

In the following paragraphs under each province are 
given the provisions which differ in that province from 
those of other provinces. 

Alberta. 

To What Class of Structure Lien Applies. 

A person doing work upon or supplying materials for 
the construction, erection, alteration, repairing or addition 
to any building, erection, tramway, railway, wharf, bridge 
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or other work, or for the clearing, excavating, filling, 
grading, track laying or irrigating of any land in respect 
of a tramway, railway, mine, sewer, drain, ditch, flume or 
other work or for the improving of any street, road or 
sidewalk adjacent thereto, is entitled to a lien for the 
amount actually owing for such labor performed or mater¬ 
ial supplied. 

Contracting Out of Act. 

Any person may agree in writing, but not otherwise, 
to abandon his lien, but no person can lose his lien by rea¬ 
son of an agreement to which he was not a party. 

Responsibility of Owner. 

An owner of lands and buildings is responsible for the 
cost of all buildings erected thereon or improvements 
made unless within three days after learning of the work 
he posts a notice on the lands or buildings that he will not 
be responsible therefor. The owner is not, after the post¬ 
ing of such notice, responsible for any work performed on 
the lands or buildings. 

Registration. 

All persons entitled to a lien must within thirty days 
after the time for the registration of the lien commences 
to run, file in the Land Titles Office of the district in which 
the land is situated or the office of the clerk of the Supreme 
Court of the judicial district in which the lands are situ¬ 
ated a lien affidavit in the form prescribed in the act. 
These forms may be had from the Registrar of the Land 
Titles Office Registration District. 

Payrolls. 

Contractors are required to post up pay rolls between 
12 a.m. and 1 p.m. on the day after pay day showing the 
amounts paid each laborer engaged on the work and his 
receipt for same. Unless this is done, in all contracts over 
$500 the contractor and sub-contractor will not be entitled 
to receive any payment in respect of the contract. 
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Distribution of Moneys. 

Where the property upon which liens are claimed is 
sold under the proceedings in the act, the proceeds are dis¬ 
tributed as follows: 

(1) Payment of all sorts of lien holders. 

(2) Six weeks’ wages of all laborers employed by 
contractor or sub-contractor. 

(3) Amounts owing for materials furnished. 

(4) Amount due sub-contractor and other employ¬ 
ees of the owner and contractor. 

(5) The amount due the contractor. 

(6) Any balance due laborers over six weeks’ wages, 
and what is then left goes to the owner. 

Liens for the Improvement of Chattels. 

Any mechanic who does such work upon a chattel 
as the repairing, painting, etc., of machinery or car¬ 
riages, motor cars, etc., may if he has not been 
paid for three months sell the article after giving two 
weeks’ notice in a newspaper advertisement, in a news¬ 
paper published in the city, town or judicial district in 
which the work was done or if there is no newspaper in 
such city or town then in the nearest newspaper. The ad¬ 
vertisement must set out the name of the person indebted, 
the amount due, description of the chattel to be sold and 
the time and place of sale. The mechanic shall apply the 
amount realized to his own indebtedness and pay over the 
balance to the owner. The mechanic should, however, 
first ask the Court for an order permitting him to sell. 
British Columbia. 

The law of this province resembles that of Alberta. 

To What Class of Structure Lien Applies. 

The provisions are the same practically as those of 
Alberta except that the lien does not apply to work done 
on a public street or for a municipality. 

Contracting Out of Act. 

No laborer can by entering into a contract lose the 
benefit of the Act, but this does not apply to managers, 
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officers or foremen or those receiving more th^n $5.00 per 
day. 

Responsibility of Owner. 

Owners of lands are responsible for works erected 
thereon and for all improvements upon buildings unless 
they post in two conspicuous places on the works, notices 
denying responsibility or notify in writing the person 
claiming a lien for work done. 

Information to be Supplied. 

Lien holders may apply to the contractor or owner for 
particulars of the contract with the contractor and also 
the owner may apply to the lien holders or contractors or 
sub-contractors for particulars of the contract under 
which they claim a lien and unless replies are sent by per¬ 
sons from whom the information is required to persons 
requiring it or if false replies are sent they will be liable 
for any loss occasioned thereby. 


Assignment by a contractor of moneys due under his 
contract will not defeat a lien holder. 

Registration. 

The act supplies a form for registration of lien-affi¬ 
davits. The lien affidavit in the form given must be filed 
in the Registry Office of the county in which the land is 
situated within thirty one days from the time the lien com¬ 
mences to run. 

Payrolls. 

Same as in Alberta. 

Distribution of Money. 

Same as in Alberta. 

Liens for Improvement of Chattels, 

Same as in Alberta. 

Saskatchewan and Manitoba. 

The lien laws of these two provinces are very much 
alike. 


19—VY.C.L. 
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To What Class of Structure Lien Applies. 

(a) Saskatchewan. 

A person supplying material (it is only necessary to 
show that the material is to be used in the building) for or 
doing any work in connection with the making, construct¬ 
ing, erecting, filling, altering, improving or repairing of 
any erection, building, wharf, pier, bulkhead, bridge, 
trestlework, or mine has a lien upon it, and the land occu¬ 
pied by it to the extent of the amount due and owing to 
such person. 

(b) Manitoba. 

A person performing any work or labor for or supply¬ 
ing any materials to be used in the constructing, erecting, 
altering, improving or repairing any erection, building, 
land, wharf, pier, bulkhead, bridge, trestlework, mine, 
vault, well, excavation, sidewalk, paving, fountain, fish¬ 
pond, drain, sewer, aqueduct, road bed or way, has a lien 
on such erection, etc., and the lands occupied by it to the 
extent of the amount due and owing to such person. 

Contracting Out. 

No person by his own contract can lose the benefit of 
his lien and no person entitled to a lien can lose the benefit 
of it by a contract to which he is not a party. 

Leasehold Lands. 

If the building is upon leasehold lands the owner of 
the lands will be bound by the lien if he signs the lien at 
the time of filing. 

Percentage to be Deducted by Owners. 

An owner must retain 20% of amount due to contrac¬ 
tors (in Manitoba where the amount of the contract ex¬ 
ceeds $15,000 only 15% need be retained) until thirty days 
have elapsed after the completion of the contract. This 
money may then be paid out unless actions are brought 
upon the liens. The money retained will be available for 
all lien holders. Owners may pay lien holders directly 
and upon notifying the contractor charge such payments 
to him. 
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Priority. 

Laborers have prior liens for a month’s wages. All 
others share equally, no lienholder being paid prior to 
others. 

Registration. 

Lien Affidavits in the form prescribed must be filed in 
the Land Titles Office of the district in which the land is 
situated in Saskatchewan and Manitoba, and in Manitoba 
where the land affected is under the old system (see Chap¬ 
ter on Titles to Land) in the Registry Office in which the 
land is situated. Registration must be effected within 
thirty days after the lien commences to run. 

Lienholders may at any time demand from the owner 
or his agent particulars respecting his contract with the 
contractor. 

Liens for the Improvements of Chattels. 

These provisions are the same as those in Alberta ex¬ 
cept that one month’s notice of sale must be given and, 
where there is no newspaper within ten miles of the place 
where the work is done, five notices must be posted up in 
the locality. The auctioneer must be named in the notice. 
Such notices must be left at the last known place of abode 
of the owner. 


MORTGAGES (LAND). 

F ORMERLY a mortgage was a conveyance of land by 
a borrower to a lender of money on condition that if 
on the date fixed for repayment the borrower repaid 
the money the lender would reconvey the land to the bor¬ 
rower. In the meantime the lender had legal title to the 
land. 

It is now expressly provided in the Land Titles Acts 
of Alberta, Manitoba and Saskatchewan, that the land 
mortgaged shall be only a security for the debt and the 
title remains with the mortgagor. 
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Parties to a Mortgage. 

(a) The mortgag'd - —The borrower who gives the 
mortgage as security for a debt. 

(b) The mortgagee—The lender, to whom the mort¬ 
gage is given. 

Land Titles Acts. 

The law as to registration, assignment, discharge and 
remedies on default of mortgages is contained in the Land 
Titles Acts of Alberta, Manitoba and Saskatchewan. In 
Manitoba the Land Titles Act applies only to lands 
brought under it, lands not brought under it arc under the 
old system. In British Columbia an act respecting land 
titles somewhat similar to the acts of the prairie provinces 
is in force in respect of lands brought under it. (See chap¬ 
ter on Land Titles). The following paragraphs apply to 
Alberta, Manitoba and Saskatchewan. 

Kinds of Mortgages. 

(a) Legal or Statutory Mortgages. 

Mortgages in writing which when registered create a 
valid charge against any further dealings with the lands. 

(b) Equitable Mortgages. 

Mortgages created by the mortgagor doing some¬ 
thing which manifests an intention to pledge his land as 
security for a debt, e.g., depositing his title deeds, certifi¬ 
cate of title, &c., with his creditor and agreeing to charge 
the land with the repayment of the debt. As these mort¬ 
gages are not necessarily in writing they are only good 
as between the mortgagor and mortgagee and have no val¬ 
idity against any person dealing with the land without 
notice of such equitable mortgages. 

The provisions of the Land Titles Acts of each prov¬ 
ince must be strictly followed. Otherwise the instruments 
will not be accepted for registration and will have no vali¬ 
dity. For this reason, in the making, discharge, etc., of 
mortgages the services of a solicitor should always be se¬ 
cured. 



WESTERN CANADA LAW 


293 


Statutory Mortgages. 

Form. 

In each of the Land Titles Acts a form is prescribed 
which must be followed. The Mortgage must contain— 
(1) Date of mortgage. (2) Names of Mortgagor and 
Mortgagee with complete descriptions. (3) Accurate 
description of the lands to be mortgaged. (4) Amount 
of indebtedness. (5) Terms of repayment. (6) Cov¬ 
enants contained in mortgage. The Mortgage must be 
signed by the mortgagor in presence of a witness who 
makes an affidavit of execution. 

Encumbrances. 

Another form is prescribed for instruments in the na¬ 
ture of mortgages, i.e., where the land is charged as col¬ 
lateral security for the payment of something other than 
a debt, e.g., a legacy or annuity. 

Registration. 

When the mortgage is properly executed it should be 
registered immediately in the Land Titles Office of the 
Land Registration district in which the land mortgaged 
is situated. The duplicate certificate must always accom¬ 
pany the mortgage. The registrar enters on the duplicate 
certificate a memorandum of the mortgage and retains a 
copy of the mortgage and the duplicate certificate of title 
in trust for all parties until the mortgage is discharged. 
The registrar will at any time furnish a certificate of 
charge. Where a person owning land wishes to charge 
it with a mortgage but the duplicate certificate of title 
cannot be located, or the patent has not been issued from 
the Crown the mortgage should be annexed to a caveat 
and filed. 

Transfer of Mortgages. 

Mortgages may be transferred (assigned) in part or 
in whole in the form prescribed in the act. Such trans¬ 
fers of mortgages must be registered in the same way in 
which mortgages are registered. 
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Discharge. 

Mortgages may be discharged by filing with the Reg¬ 
istrar with whom the mortgage was filed a discharge or 
receipt in the form set out in the Land Titles Act of the 
province in which the land is situated. The discharge 
must be signed by the mortgagee and attested by a witness 
and must show the debt to have been partially or wholly 
paid off. The Registrar then enters a memorandum on 
the certificate and duplicate certificate of title showing 
the land to be partially or wholly discharged. 

Mortgagee Absent When Debt Due. 

If the mortgagee is absent when either principal or in¬ 
terest falls due and there is no one authorized by power 
of attorney to receive payment, the money due may, in 
Manitoba, be paid to the Provincial Treasurer; in Alberta 
or Saskatchewan, application must be made to a judge 
who if he sees fit will direct that it shall be paid into a 
chartered bank. The Registrar upon satisfactory evidence 
that this has been done enters a memo on the certificate 
of title that the mortgage has been discharged, upon which 
interest on the amount due ceases to run. 

Remedies of Mortgagee When Mortgagor Makes Default in Payment. 

(As these proceedings must be carried on through the 
courts or the Registrar of Land Titles a solicitor must of 
course be employed). 

When the mortgagor fails to pay principal and inter¬ 
est or interest only when due the mortgagee has in Alber¬ 
ta, Manitoba and Saskatchewan the following remedies: 

(a) By Action in the Courts. 

He may bring action in court (the amount of money 
involved will determine which court) on his mortgage 
claiming payment of the debt and interest and costs or 
failing that sale or foreclosure. 

A writ is issued and copies are served on all parties 
interested in the mortgaged lands e.g. second mortgagees, 
execution creditors, mechanic’s lien holders, etc., and, usu¬ 
ally 20 days after the service of the writ, a Judge grants 
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an order, called an order nisi, giving the mortgagor or any 
party interested three months from the date of service up¬ 
on them, to redeem the mortgage by paying the full 
amount due with interest and costs. If at the end of 
three months this is not done the Judge gives an order for 
the sale of the property by public auction on a day named. 
The sale must be well advertised by advertisements in 
local newspapers and posting of bills, the conditions of sale 
are also settled, the auctioneer is specially instructed and 
a reserve bid is fixed. Under certain circumstances the 
Judge may allow a private sale. 

If the auction sale proves unsuccessful, no bid being 
received equal to the reserve bid, an order for foreclosure 
is generally granted. Such order gives the holder of it a 
clear title to the land. If a sale is effected the purchaser 
pays a deposit of 10 per cent, of the purchase price and 
terms are arranged for the balance. An order is then ap¬ 
plied for to confirm the sale, and this order gives the holder 
of it a clear title to the land. 

(b) By Notice under Power of Sale. 

The last mentioned proceedings are carried on under 
the direction of a Judge. In Alberta the following pro¬ 
ceedings may be taken. They are supervised by the Reg¬ 
istrar of the Land Titles Office of the district in which the 
lands are situated, and are similar to the foreclosure and 
sale proceedings described but are possibly a little less 
costly. 

Under these proceedings when a mortgagee fails to 
make payment of principal and interest or interest alone 
for one month the mortgagor serves a notice on him and 
on all parties interested in the mortgaged lands, e.g. sec¬ 
ond mortgagees, mechanic’s lien holders, etc., calling upon 
the mortgagor or any person interested to pay the amount 
due by a day named. If payment is not made as required 
the mortgagee under the direction of the Registrar pro¬ 
ceeds to offer the lands for sale by public auction or priv¬ 
ate sale as seems advisable. The procedure with respect 
to sales is the same practically as in foreclosure actions 
described in (a). 
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If no sale is effected the mortgagee applies for a fore¬ 
closure order but will not be given such an order until the 
mortgagor has been six months in arrears of payment. 
This order when obtained gives the holder of it a clear title 
to the land. 

(c) Distribution of Proceeds of Sale. 

Moneys realized upon sales are distributed as follows: 
(1) payment of costs, (2) payment to mortgagee of his 
claim and interest, (3) persons interested in the lands such 
as second mortgagees, execution creditors, lien holders, 
etc. (4) the surplus if any to the mortgagor. 

If enough is not realized upon the sale to pay the 
mortgagee’s claim with interest and costs the mortgagee 
may have a personal judgment against the mortgagor for 
such deficiency. 

(d) Right to Rents. 

The mortgagee has additional remedies of entry upon 
the mortgagor’s lands to receive the rents and profits and 
may distrain in the same way as for rent. 

British Columbia. 

Where lands have been brought under the Land Reg¬ 
istry Act of British Columbia mortgages may be regis¬ 
tered in a manner somewhat similar to that required in the 
prairie provinces. 

Proceedings on mortgages in default are carried on 
by actions brought through the courts claiming payment 
of the mortgage debt or sale and foreclosure. 

The mortgagor may at any time during the proceed¬ 
ings in the action offer to pay the full amount due with 
interest and costs whereupon the proceedings shall be dis¬ 
continued and the mortgagor completely discharged. 
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NATURALIZATION AND ALIENS 


Definitions. 


A N alien so far as Canada or the British Empire is 
concerned is any person who is not a British subject. 
Every person born within the British Empire is a 
British subject, regardless of the nationality of his parents, 
and every person born without the British Empire whose 
father was at the time of such person’s birth a British sub¬ 
ject is a British subject. Persons of both of such classes 
cease, however, to be British subjects if they become citi¬ 
zens of another nation. 


Naturalization. 

Naturalization is the process whereby an alien be¬ 
comes a British subject. 

Residence and Nationality. 

A person may change at will his or her residence or 
legal domicile from one country to another country under 
a different flag, but no person can change his nationality 
at will. In order to divest oneself of citizenship in one 
country and acquire citizenship in another, certain forms 
of law must be gone through and the change of nationality 
from one country to another even where the legal require¬ 
ments are carried out is only accomplished at the will and 
permission of such states. 

The law as to naturalization of aliens is contained in 
two Statutes of Canada, one known as the Naturalization 
Act of 1906 and the other the Naturalization Act of 1914. 
Naturalization may now be obtained under either Act in 
the case of aliens who became resident in Canada up to 
January 1st, 1915. But after January 1st, 1918, no alien 
may be naturalized under the earlier Act. 

Rights of Aliens. 

(The rights of alien enemies are discussed at end of 
this chapter.) 

Aliens may buy and hold real and personal property 
of every kind and description, but no alien may own a 



298 


WESTERN CANADA LAW 


share in a British ship and they may also sue or be sued 
in the courts of the Province. But they may not sit on 
juries or hold offices in the Dominion or Provincial Gov¬ 
ernment or in those of a municipality and they cannot vote. 
They cannot obtain patent to homestead lands except in 
certain cases (see chapter on Homestead and Pre-Emp¬ 
tion). An alien is liable to punishment for crime in the 
same way as a British subject. 

Natural Born British Subjects. 

Under this class are persons who: 

(a) Were born anywhere within the British Em¬ 
pire. (It makes no difference whether the parents were 
British subjects or aliens.) 

(b) Were born outside the British Empire but 
whose fathers were British subjects. 

(c) Who were born on a British ship in any waters. 
Naturalized British Subjects. 

These are persons who were either born aliens or 
became such but have become naturalized British subjects 
by complying with the conditions mentioned below. 

Position of Wives and Children. 

(a) Wives. 

The wife of a British subject becomes a British sub¬ 
ject upon marriage even though she was an alien previous 
to marriage, and when a woman who is a British subject 
marries an alien she becomes upon marriage an alien. The 
husband’s death does not in either case alter the national¬ 
ity she had while he was alive. 

(b) Children. 

Children of a British subject who ceases to be a Brit¬ 
ish subject while they are under 21 thereupon cease to be 
British subjects, unless by the law of the country in which 
the father has become naturalized the children do not 
thereupon become subjects of that country. Any child so 
ceasing to be a British subject may within one year after 
coming of age make a declaration that he wishes to become 
a British subject. After making such a declaration he 
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thereupon becomes a British subject. The children of a 
widow are British subjects, they do not cease to be British 
subjects on the marriage of their mother with an alien. 
Expatriation. 

This means losing one’s nationality. British subject* 
may lose their nationality as follows: 

(a) Any British subject who becomes naturalized in 
any foreign country ceases to be a British subject. 

(b) Any person who by reason of being born in the 
British Empire or on a British ship is a natural born Brit¬ 
ish subject but by the law of some foreign states is also 
a subject of such foreign state may make a declaration of 
alienage upon coming of age and shall thereupon cease to 
be a British subject. 

(c) Any person who is a natural born British subject 
but was born outside of the British Empire may after com¬ 
ing of age make a declaration of alienage and shall there¬ 
upon cease to be a British subject. 

(d) A naturalized British subject by making a dec¬ 
laration of alienage may thereupon become again a 
subj« r.t of the foreign state of which he was a subject if 
that toreign state happens to have made an arrangement 
to that effect. 

Upon ceasing to be a British subject a person does not 
cease to become liable in respect of obligations and duties 
incurred before losing British nationality. 

The declaration of alienage referred to above is made 
before a notary. Particulars with respect thereto may 
be obtained from the Clerk of the Court where naturali¬ 
zation papers are handed in as hereinafter described. 

Naturalization Under the Act of 1906. 

(Note carefully any alien who became resident in Can¬ 
ada at any time up to January 1st, 1915, may, before Jan¬ 
uary 1st, 1918, become naturalized under this method of 
procedure. Any alien becoming resident after January 
1st, 1915, must become naturalized under the method of 
procedure provided in the Dominion Naturalization Act 
of 1914, described below.) 
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Time Required for Naturalization. 

Any person who has resided in Canada for three years 
or who has been in the service of the Crown (Government) 
for three years and who intends after naturalization to 
reside in Canada or to serve under the Government of 
Canada may apply for naturalization. 

Procedure. 

(a) Oath of Allegiance etc. 

After the alien has resided in Canada for the required 
time he must take the oath of allegiance before a Judge 
of any Court, a commissioner for taking oaths, a Justice 
of the Peace of the county or district where the alien 
resides, a Notary Public or a Police Magistrate, who may 
require such alien to bring forward evidence as to resi¬ 
dence or service and intention to reside or serve. 

(b) Certificate. 

If the Judge, Commissioner, J.P., etc., before whom 
the alien takes the required oath finds everything in order, 
he grants a certificate to the alien so applying. 

(c) Presentation of Certificate. 

This certificate must be presented to the Judge of the 
particular Courts of the Provinces mentioned below, three 
weeks before the sittings of these Courts. The alien ap¬ 
plying must notify the Clerk of such Court of his intention 
to present the certificate at the next sittings and give his 
name, residence and occupation (for Form of Notice apply 
to Clerk of Court). The Clerk thereupon posts a list men¬ 
tioned below of all aliens who intend to apply for naturali¬ 
zation at the next sittings of the Court. 

Objections. 

Any person objecting to any of such aliens becoming 
naturalized may file with the Clerk his objection and his 
reason for so objecting. 

Presentation to Judge. 

Such certificates are presented to the Judge of the fol¬ 
lowing Courts. 
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British Columbia. 

Certificates are presented to the Supreme Court of 
British Columbia during- its sittings in the electoral dis¬ 
trict in which the alien resides or to the circuit Court dur¬ 
ing its sittings in that district or to the County Court of 
such district. 

Alberta and Saskatchewan. 

To a Judge of the Supreme Court in Chambers in the 
Judicial District in which the alien resides. 

In Manitoba certificates are presented to the County 
Court of the County in which the alien resides, or if no 
County Court there then to the County Court of the Court 
nearest to where the alien resides. 

Certificate of Naturalization. 

On the opening days of the sittings of the Court to 
which the certificates are to be presented the Judge an¬ 
nounces the application with name of applicant, etc. At 
the last day of the sittings, no objection having been filed 
or, if filed, disposed of, the Judge orders the certificate to 
be filed in the records of the Court. The alien applying is 
thereupon granted a certificate of naturalization and he 
thereupon becomes a British subject. 

Rights of Naturalized Alien. 

Any alien so obtaining a certificate of naturalization 
thereupon becomes entitled, while he is in Canada, to all 
rights, powers and privileges held and enjoyed by natural 
born British subjects, but he is not a British subject when 
he is outside the borders of Canada. All children who be¬ 
fore attaining the age of 21 come to Canada to reside with 
parents who have become naturalized also become thereby 
British subjects. 

Re-Admission of Former Subjects. 

Any British subject who loses his nationality and 
becomes an alien may be re-admitted as a British subject 
in the same way as an alien becomes a British subject, ex¬ 
cept that the term of residence required in Canada is three 
months instead of three years. Children of such former 
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British subject who is so admitted become British subjects 
if they come to reside with their parents in Canada before 
the age of 21. 

Penalty for False Statements. 

Persons making false declarations respecting applica¬ 
tions for naturalization in addition to incurring criminal 
punishment may lose all rights to become naturalized Brit¬ 
ish subjects. 

Naturalization Under the Dominion Naturalization Act of 1914. 

(Note carefully the remarks at the bottom of page 
299 above. All aliens becoming resident in Canada after 
January 1st, 1915, must become naturalized under this 
Act). . 

(a) Time of Residence etc. 

Under this Act there must be five years residence in 
the British Empire or of service under the Crown, instead 
of three years as under the earlier Act, but at least the one 
year just previous to applying must have been spent in 
Canada, residence in any other part of the Empire for the 
other four years is sufficient. The alien applying must 
have an adequate knowledge of either the English or 
French language, be of good character and must intend 
after naturalization to reside in the British Empire or 
serve under the Crown. 

(b) Procedure. 

Application for naturalization is made as follows: 

(1) Notice of Application. 

Three months previous to applying to the Court the 
alien must send in an application to the Clerk of the Court 
before which he intends to appear. Such application is 
posted up in the Clerk’s Office. The applicant must also 
post up a copy of his application in the Post Office nearest 
to his place of residence. (For Form of such Notice apply 
to the Clerk of the Court to which the application is to be 
made). 
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(2) Objections. 

If any person objects to such alien becoming’ natural¬ 
ized he must file his objection with the Clerk of the Court 
sometime before the application is heard. 

(3) Application. 

Thre months after sending to the Clerk such applica¬ 
tion and posting it up in the Post Office the alien applying 
must appear before the Judge of the Courts mentioned on 
page 301 above and produce such evidence as the Court re¬ 
quires that he is qualified and fit to be naturalized, and he 
will only be excused from attending where there is very 
good reason for his not doing so. 

(4) Certificate. 

In case the Judge of the Court to which the alien is 
applying is satisfied that the alien applying is a fit and 
proper person to be naturalized, he forwards his decision 
and the application to the Secretary of State for Canada, 
and thereupon if the Secretary of State deems it advisable, 
but at his absolute discretion, he grants a certificate of 
naturalization which is forwarded to the Clerk of the 
Court to which the application was made. Before such 
certificate of naturalization is delivered to the alien apply¬ 
ing, he must take the oath of allegiance. 

(5) Rights. 

By this certificate the naturalized British subject is 
entitled at all times and in all parts of the world to all the 
rights, and is subject to all the liabilities, of a natural born 
British subject. 

(6) Children. 

Minor children of the alien applying who were born 
before the certificate of naturalization is granted, may be 
included in such certificate. They thereupon become 
British subjects, but they may, within one year after at¬ 
taining the age of 21 years, make the declaration of alien¬ 
age above mentioned and they thereupon cease to be Brit¬ 
ish subjects. 
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(7) Minors. 

Persons under 21 years of age may secure a certificate 
of naturalization in the same way as adults. 

Alien Enemies. 

Alien enemies are all subjects of a country with which 
the British Empire is at war. All dealings with alien 
enemies are forbidden, but it is customary for the Govern¬ 
ment, as has been the case in this war, to grant certain 
privileges to alien enemies living in this country, provided 
they are law abiding and peaceful. But unless an .alien 
enemy is one of this privileged class any contract made 
with him is illegal and subjects the other person to it to 
fine and imprisonment, and the right of such alien to en¬ 
force contracts made before the war is suspended until 
peace is declared. 


PARENT AND CHILD 


Infants or Minors. 

I N the eyes of the law all persons are infants who are 
under the age of 21 years, another term used is min¬ 
ors. The law concerns itself with the word “Child” 
only when it is used to identify some person or persons 
referred to in an instrument, e.g. a will. 

Liability for Contracts. 

(See chapter on Contracts). 

Liability for Wrong and Crime. 

Infants are liable for wrongs and crimes committed 
by them after they attain an age when they can distinguish 
between right and wrong. This age is never younger than 
seven years. After the age of seven years they are gen¬ 
erally wholly accountable for civil wrongs committed by 
them, but between the ages of seven and fourteen they 
may be convicted of crime only when it is shown that they 
were conscious of the nature of the act and knew that it 
was wrong. 
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Things Infants Cannot Do. 

Infants cannot vote at an election, hold a public office 
of any kind or serve on a jury. They cannot appoint an 
agent or be liable on contracts, except for necessities, or 
contracts under which they acquire property, such as real 
estate or shares in a company which they retain. They 
cannot contract a loan, be liable on a bond or give a valid 
note or bill or a valid receipt or release of a legal claim. 
They cannot make a will. 

Things Infants Cannot Do in Part. 

Executor. 

An infant may be appointed an executor or trustee but 
may not act in that capacity until he attains the age of 21 
years. 

Partners. 

An infant may be a partner but will not be liable for 
the firm’s debts until he attains the age of 21 years. He 
may then leave the partnership, but unless he then does so 
he will be liable as a partner. 

Things Infants are Competent to Do. 

An infant may take an oath, i.e. make an affidavit or 
take the oath of allegiance. 

For the rules governing a marriage entered into by 
an infant see the chapter on Husband and Wife. 

An infant may be an agent but cannot appoint one 
(see chapter on Agency). He may hold shares in a com¬ 
pany if its charter so permits but may not be liable thereon 
until he attains the age of 21 years. 

An infant may enter into contracts of partnership of 
service with a master or for necessities. As to contracts 
by infants see chapter on Contracts. 

Infants’ Property. 

(a) Goods and Chattels. 

Infants may purchase and hold such goods as are 
necessaries for them and they are liable for the purchase 
price thereof, but they are not liable for such goods unless 
the goods are really necessaries. 


JO— W.C.L. 
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(b) Real Estate. 

Infants may acquire and hold real estate whether they 
receive it by gift or exchange. At any time before they 
come of age they may refuse to hold the property, in 
which case the realty goes back to the persons from whom 
the infant received it. If the minor docs not return such 
realty upon reaching the age of 21 years, he will be com¬ 
pelled to retain it. 

Infants may also sell or otherwise dispose of realty 
held by them, but are not bound by such sale, and may 
at any time before they attain 21 years of age change their 
minds and refuse to be bound to convey such property. 
In short no sale or other disposition of lands by a minor 
is binding upon him. An infant is absolutely incapable 
of giving a mortgage or of binding himself as a lessee. If 
an infant becomes a lessee he is^not bound to perform any 
of the covenants of the lease. If, however, he keeps the 
benefit of the lease until he becomes of age and then doe's 
not disaffirm it he will be liable on it from the beginning. 

(c) Guardians. 

An infant’s real property is usually placed in the 
charge of guardians of such infant. The guardian is usu¬ 
ally the father or, if he is dead, the mother or, if both are 
dead, the Court may appoint some other persons to be 
guardians to the infant. The Court may in any case, where 
it sees fit, appoint persons guardians of infants who own 
or have property. The infant’s property may be sold if 
the Court permits, where the funds from such sale are re¬ 
quired for the education of the infant or his maintenance, 
but will not be sold if the father is able to maintain him. 
Otherwise no minor’s property may be disposed of until 
he is 21 years of age. 

In the appointment of a guardian the wishes of the 
parents should be followed unless they have by their con¬ 
duct prevented themselves from having charge of the 
children. A guardian has, as to the person of the infant, 
complete charge and control and, where consent is neces¬ 
sary for marriage, is the person to give that consent. The 
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guardian also, under the control and direction of the 
Court, provides for the education, bringing up and marri¬ 
age of the infant, and has also, under the direction of the 
Court, charge and management of the infant’s property. 

Rights and Duties of Parents. 

(a) Rights of Father. 

A father has a right to the entire control and charge 
of his children until they attain the age of 21 years, or in 
the case of daughters until they attain the age of 21 years 
or marry. The father has the right to the services of such 
child and may control and correct the child to a reasonable 
extent. 

The court may at any time on the application of the 
mother of an infant appoint some one in place of the father 
to take charge of the child. This will only be done where 
the father is guilty of cruelty to the child or mother, or 
has faults which the court considers endanger the proper 
training and education of the child. Except in such cases 
the father has a similar right to his children under 21 
years of age, even against the mother, unless he relin¬ 
quishes such rights in favor of the mother or some one 
else. 

(b) Rights of Mother. 

Where the father is alive the mother has no right to 
have charge of the children, as against the father. Upon 
the father’s death she has all the rights above told, either 
alone or along with any guardian appointed by the father, 
unless she has by her conduct rendered herself unfit to 
attend to such duties. 

(c) Loss of Rights by Parents. 

For sufficient reasons the court may prevent the in¬ 
fant’s parents having control of such infant and, if the 
infant is of sufficient age to decide, he will not be com¬ 
pelled to return to his parents where they have so miscon¬ 
ducted themselves. After divorce or other separation by 
law, the court decides which parent the children are to be 
placed in charge of. 
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Guardian. 

In Alberta a father may appoint by his will some per¬ 
son to be the guardian. 

Adoption. (Alberta). 

Any adult person or a husband and wife jointly may 
petition the Court to be permitted to adopt any child and 
the Court if satisfied that such persons are fit and proper 
persons to be entrusted with such child, may allow them 
to adopt it. Unless the Court dispenses with consent, the 
following persons must give their written consent to such 
order of adoption. 

(a) The child when above the age of ten years. 

(b) The parents, or the survivor of them, or the par¬ 
ent, guardian or person having, charge of the child or, 
where the child is illegitimate, the mother only. 

(c) In case there was a prior adoption, the previous 
parents by adoption. 

(d) Where the child has no parent or guardian, one 
of the next of kin of the child. 

When the court so gives by an order such person or 
persons the right to adopt such child, the natural parents 
lose all right and are freed from all liabilities in connection 
with the care, education and maintenance of such child 
and the new parents by adoption incur all the responsibili¬ 
ties and acquire all the rights the natural parents formerly 
had over such child. Such child also acquires the same 
rights which natural born children of the adopting parent 
or parents have. 

(e) Religion. 

The father has an absolute right to determine in what 
religion the child shall be brought up. If he dies without 
leaving any intimation the child will be brought up in his 
religion. But if the father’s conduct has been immoral 
or if he allows the child to be brought up in the religion 
of the mother, or that of some other person, or the child at 
an age when it is capable of deciding selects any particular 
religion, the child will be brought up in such other reli- 
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gion, in opposition to the father’s wishes. Only the Chris¬ 
tian and Jewish religions are recognized. 

(f) Maintenance of Infants and Consent to their Marriage. 

(See Chapter on Husband and Wife). 

(g) Infant’s Real Estate. 

The father and mother have no right to deal with their 
infant children’s real estate and may not sell or dispose of 
same except by the order of the Court. They cannot use 
the child’s property to pay for the child’s maintenance or 
education unless the court permits. 

(h) Dealings Between Parent and Child. 

Any dealings between a parent and his minor child 
are carefully scrutinized by the court. Any gift by the 
child to the parent will be probably set aside, while any 
gift by the parent to the child will be generally maintained. 
Neglected and Dependent Children. (Alberta). 

Applies only to children under 17 years of age. 

Where children are neglected by parents or left with¬ 
out support or abandoned, they may be brought before a 
judge who investigates the case. If he finds the child neg¬ 
lected, he may order it to be delivered to the Children’s 
Aid Society of the municipality in which the hearing is 
held, or if there is no such Childrens’ Aid Society, such 
child is to be delivered over to the superintendent of neg¬ 
lected children for Alberta, whose duty it is to find a foster 
home for such child. Such children may be maintained 
in the temporary home or shelter provided in cities having 
a population of 10,000 or over for a period of not more 
than three months. The municipality to which such child 
is delivered must provide maintenance for the time re¬ 
quired, which sum may be recovered from the parents. 

Treatment of Child. 

Any person who having the charge and care of a boy 
under 14, or a girl under 16 years of age, ill treats, neglects, 
abandons or exposes such child or causes such child to be 
so ill treated in any manner likely to injure the child’s 
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health or cause it unnecessary suffering, and any person 
who causes the child to beg or to perform or sell in a 
public place after 10 p.m. or to perform in a circus or neg¬ 
lects the child or is a party to such child becoming a neg¬ 
lected child, is liable to a penalty of $100 with or without 
imprisonment. 

The Mayor of any city or town or the chairman of a 
village council may grant a license on application to allow 
children to perform after 10 p.m. at public entertainments. 

Illegitimate Children. 

All children born out of lawful wedlock are illegiti¬ 
mate and do not succeed to any share in the father’s prop¬ 
erty should he die without a will. Where in a will a gift 
is made to the children of the maker of the will illegitimate 
children do not share. But in Alberta if after the birth of 
a child born out of wedlock the parents of such marry the 
child becomes legitimate and will then be considered to 
have been legitimate from its birth. 


PARTNERSHIP 

T HE law relating to partnership in each of the four 
Western Provinces has been codified. That means 
that the law on the subject of partnership as it had 
been fixed by the decisions of judges has been summarized 
and in that form passed through the legislature. Partner¬ 
ship law, therefore, in each of the four Western Provinces 
is to be found in a Statute called The Partnership Act and 
is practically the same in each province. 

What is a Partnership. 

A partnership exists where two or more persons, but 
not more than twenty, carry on a business together with 
a view to profit the whole business being carried on by all 
for the benefit of all. Each member of the partnership 
contributes in equal or in unequal portions, money, labor, 
skill, care or services in the carrying on of the business, 
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the profit or loss resulting from such business operations 
being shared among the persons so banded together in the 
proportions agreed upon between them. The capital 
may be supplied by one alone and the skill and labor by one 
alone or both may furnish both capital and labor. 

What are Not Partnerships. 

(a) Companies. 

Joint stock companies organized under a Provincial 
or a Dominion Statute are not partnerships. Where more 
than twenty persons carry on business together they must 
form a company. 

(b) Joint Owners. 

Joint or co-owners of property, i.e., those who own 
property which stands in the name of all of them, but are 
not engaged in business together for profit, are not part¬ 
ners even though they divide up the profits of the property 
from time to time. 

(c) Persons Receiving Business Profits. 

Persons receiving profits of a business are generally 
partners but this is not necessarily so, and in cases where 
loans are made to partners and the interest paid to the 
lender with the profits or where employees are paid a 
share of the profits in addition to their salary or wages and 
other cases where persons such as the widow of a partner 
receives her deceased partner’s share of the profits, are not 
cases of partnership. 

Finns. 

Persons who have entered into a partnership are 
styled a firm and the name under which the business is 
carried on is called the firm name. 

How Partnerships are Formed. 

Partnerships may be entered into by agreement in 
writing or by word of mouth. A written partnership 
agreement is the safest course. So many questions res¬ 
pecting the rights and duties of partners as between them¬ 
selves arise in the course of the partnership operations that 
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unless the agreement respecting the partnership has been 
reduced to writing misunderstandings and disputes can 
only with difficulty be settled. A solicitor should be em¬ 
ployed to draw up the partnership agreement and care 
should be taken to include in such agreement the length 
of time the partnership is to continue, the names of all 
partners and the firm name, the proportions of profits com¬ 
ing to each partner, the duties, responsibilities, etc., of 
each partner and any other matters concerning which it 
is desirable to provide. 

Who May Enter into Partnerships. 

Only persons who may contract may become partners 
(see chapter on Contract). 

Registering Partnerships. 

In each province upon a partnership being formed a 
declaration must be filed in the manner following. These 
provisions are the same in each province except where 
stated otherwise. 

(a) Declaration. 

The firm name and the individual names of the part¬ 
ners must be filed in the office where chattel mortgages 
and bills of sale are filed of the district where the partner¬ 
ship business is carried on or intended to be carried on, 
(within six months after the formation of the partner¬ 
ship). In British Columbia the declaration must be filed 
with the Registrar of the County Court of that county in 
which the partnership business is carried on (within three 
months after the formation of the partnership). The dec¬ 
laration must contain the name, surname, occupation and 
residence of each and all of the partners, the firm name, 
the time during which the partnership is to exist and that 
the persons therein mentioned are the only members of 
such partnership. 

(b) Change in Partners. 

A similar declaration must be filed in the same office 
whenever any change takes place in the membership of 
the firm or in a change in the firm name or in the residence 
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of any member of the firm and such new declaration must 
contain a statement of any such changes in the partner¬ 
ship. 

(c) Signature. 

' The declaration must be signed by all of the partners 
in the presence of a witness who subscribes his name. If 
any member is absent another member may sign for him 
under a special written authority, which authority must 
be filed with the declaration. 

(d) Liability of Partners. 

Until a new declaration is filed every partner men¬ 
tioned in the declaration and signing his name thereto is 
liable as a partner and those whose names are not so men¬ 
tioned but who are partners are liable as partners and also 
for the heavy penalties mentioned below. 

(e) Individuals Trading as Partnerships. 

Where a person carries on his business using some 
other name than his own or any name indicating several 
persons such as John Smith Company, Great West Trad¬ 
ing Company, etc., when in reality one person only carries 
on the business such person must file a declaration in wri¬ 
ting in the same office and within the same time as partner¬ 
ship declarations are filed. The declaration must contain 
such person’s full name and residence, the firm name under 
which he carries on business and that no other person is 
in partnership with him. 

(f) Penalties for not Registering. 

Every member of a partnership or any person trading 
alone but using a firm or company name is liable for a pen¬ 
alty of $100 for failure to file the declaration above men¬ 
tioned. Any person may commence suit for this penalty 
and if it is recovered one half goes to such person, the 
other half to the Crown. 

Liability of Partners to Persons not Partners. 

(a) For Acts of Other Partners. 

It is a general rule that each partner acts for the whole 
firm and binds all the other partners by his acts done in 
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connection with the partnership business unless such part¬ 
ner had no authority from the other partners to do the act 
which he did and the person dealing with him knew he had 
no such authority. The firm is liable for the acts, repre¬ 
sentations and conduct of each partner done in the usual 
course of the partnership business in the same way that a 
principal is liable for the acts of his agent (see chapter on 
Agency). The firm is not liable for any acts done by a 
partner which have nothing to do with the firm’s business. 

(b) For Losses to Persons not Partners. 

When a partner acting in the usual course of the firm's 
business causes injury and loss to persons not partners 
both he and the other members of the firm are liable to 
such persons. 

(c) For Debts of Firm. 

All of the partnership property is liable for the debts 
of the firm and whenever the firm property is insufficient 
to satisfy the creditors of the firm the private property is 
liable to the full extent of the debts due by the firm. 

(d) For Misapplication of Moneys. 

When one partner acting in the usual course of the 
firm’s business receives moneys from other persons and 
misapplies it or where the firm receives moneys of other 
persons and one of the partners misapplies it the whole 
firm is liable. 

(e) For Trust Moneys. 

Where one partner who is a trustee of trust moneys 
uses the trust moneys in the firm’s business, the members 
of the firm are not liable personally but the trust moneys 
can be recovered from the firm. 

Holding Out to be Partners. 

Persons who by words or conduct represent them¬ 
selves to the public to be partners in any partnership are 
liable to any persons who give credit to any firm on the 
faith of such representations although the persons so rep¬ 
resenting themselves to be partners are not in reality part- 
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ners and their names do not appear upon the declaration 
to be filed. 

Notice. 

Notice of any fact to one member of a firm is good 
notice to all members of a firm. 

Dying and Outgoing Partners. 

(a) A Deceased Partner’s Estate. 

A deceased partner’s estate is liable only for such 
partnership debts as were incurred before that partner’s 
death and not for debts incurred after his death. 

(b) An Incoming Partner. 

An incoming partner is not liable unless he specifically 
agrees to be liable for any debts or liabilities of the firm 
incurred before he became a member but is only liable for 
debts incurred by the firm after he became a member. 

(c) A Retiring Partner. 

A retiring partner is liable only for debts incurred be¬ 
fore his retirement and may be discharged from liability 
for those debts by an agreement entered into by all the 
partners and all the existing creditors. 

Partnership Property. 

Partnership property must be used solely in the firm’s 
business and not for the private use of any partner. Prop¬ 
erty bought with the firm’s money is deemed to be partner¬ 
ship property. 

Rights of Partners. 

Partnership rights, duties, etc., are usually provided 
for in the partnership agreement originally entered into 
and as varied from time to time by the consent of all part¬ 
ners. Except where altered by such agreement the rights 
of partners are as follows: 

(a) Equal Sharing. 

All parties must share equally in the capital and 
profits of the business, contribute equally thereto and bear 
an equal share of the losses. 
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(b) Partners Indemnified. 

All partners must be indemnified by the firm in res¬ 
pect of payments or expenses incurred by them in the 
usual business of the partnership and for all amounts con¬ 
tributed to the firm over and above the amount of their 
shares in the capital. Partners cannot claim interest on 
capital invested before profits are ascertained, and no part¬ 
ner is entitled to salary or other remuneration for acting 
in the firm’s business, unless of course the firm agrees to 
pay him such salary. 

(c) Management. 

Every partner may take part in the management of 
the business but no new partner may be admitted without 
the consent of all existing partners. 

(d) Disputes. 

Differences between partners may be decided by a 
majority of the partners. 

(e) Books of Account. 

The books of account must be kept at the principal 
place of business where the partners may have access to 
them. 

(f) Expelling Partners. 

Unless there is an express power in the partnership 
agreement (to expel a partner) no majority of partners 
may expel one of the partners. 

(g) Partners Accounting. 

Partners must render true accounts of the partnership 
business to any other partner and must account for any 
private gain they make without the consent of the firm in 
connection with any transaction affecting the partnership 
and must also account to the firm for all gains made by 
them in carrying on any business in competition with the 
partnership business. 

(h) Assignment of Partners. 

When a partner assigns or mortgages his share, the 
assignee of such share acquires no right of interference in 
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the management of the business or to an account but only 
to the partner’s share of the profits and capital invested. 

(i) When a partnership continues after its time has 
run out, the rights and duties of the partners continue as 
they were. 

Termination and Dissolution of Partnership. 

Unless there is a different provision in the partner¬ 
ship agreement, partnerships are terminated as follows: 

(1) Where entered into for a certain time by the ex¬ 
piration of that time. 

(2) Where entered into for a particular transaction 
or venture, by the termination of such venture. 

(3) Where entered into for an indefinite time, by 
any partner giving notice to the others of his intention to 
dissolve the partnership. The partnership is dissolved 
from the date of service of said notice upon the other part¬ 
ners. 

(4) Where a partner dies or makes an assignment 
for the benefit of creditors, or allows his share to be 
charged by a creditor, the partnership thereupon ceases. 

(5) If any event occurs making it unlawful to con¬ 
tinue the business the partnership must be dissolved. 

(6) Where the partners of a firm refuse to dissolve 
the partnership, any partner can bring an action against 
the firm and compel a dissolution in the following cases, 
viz: 

(a) Where any partner becomes insane or incapable 
of continuing the partnership business. 

(b) Where any partner is guilty of such misconduct 
as to prejudice the partnership business. 

(c) Where any partner breaks any term of the part¬ 
nership agreement or so conducts himself that the other 
partners cannot conduct the business with him. 

(d) Where the partnership is carried on at a loss or 
cannot for any other good reason be advantageously car¬ 
ried on. 
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Registration of Dissolution and Notice. 

Upon dissolution of partnership a declaration in the 
form given should be filed in the same office where the de¬ 
claration of partnership is filed. It must be signed by all 
of the partners. 

A notice of dissolution must be published for two con¬ 
secutive issues in the Provincial Gazette. This should be 
carefully attended to because the firm and each partner 
will be liable to persons dealing with the firm, who have 
no notice of the dissolution. After dissolution the author¬ 
ity of each person continues to the extent necessary to 
wind up the partnership. The partnership is dissolved 
as soon as the notice dissolving it is served on the partners. 

Rights of Partners on Dissolution. 

As soon as the partnership has been dissolved in any 
of the ways above mentioned and the declaration has been 
filed and the notice published as required, the partnership 
business should be wound up as speedily as possible. All 
assets of the firm should be realized upon by sale and out¬ 
standing debts, etc., collected in the same way as in the 
winding up of a company or the estate of a person de¬ 
ceased, or one who has made an assignment for the benefit 
of creditors. 

The assets so realized are distributed as follows: 

First, in paying debts and liabilities of the firm to 
persons who are not partners. 

Second, in paying to each partner what is due to him 
for loans to the partnership. 

Third, in paying back to each partner the capital or¬ 
iginally contributed by him. 

Fourth, the balance, if any, should be divided among 
the partners in the proportion to which they are entitled 
to profits. 

In case the firm is insolvent, not only will there be no 
funds to be divided among the partners, but each partner 
will be required out of his own private means to satisfy 
all the debts of the firm. In the case of a partner dying 
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and the other partners continuing the business the part¬ 
nership is liable to the executors or administrators of such 
partner for his share of capital and profits. 

Limited Partnerships. 

A limited partnership is one in which there are two 
classes of partners. 

(a) General Partners. 

Who manage and control the business and are liable 
for all of the firm’s debts like other partners. 

(b) Special Partners. 

Those who contribute capital but have no say in the 
management of the partnership business and are liable 
only for the amount they have agreed to contribute to the 
firm in the same way and to the same extent to which 
shareholders in a company are liable. 

Formation and Registration of Limited Partnerships. 

The partnership agreement should set out all the 
terms of such a partnership. A certificate of limited part¬ 
nership in the form given herein must be filed where de¬ 
clarations as to ordinary partnerships are filed. It must 
be signed by all of the partners. 

Such declaration or certificate must contain the fol¬ 
lowing: 

(a) Firm name of partnership. 

(b) Nature of firm’s business. 

(c) Name in full with residence and occupation of 
all general and special partners, distinguishing the two 
classes. 

(d) The amount of capital each partner has con¬ 
tributed. 

(e) Date of commencement and termination of part¬ 
nership. 

Such limited partnership will not be considered to 
have been formed until the above certificate is registered 
and if the partnership is continued beyond the time men- 
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tioned in the certificate or any change occurs in the part¬ 
nership without a new certificate being tiled setting out 
such change, if any, the limited partnership will become a 
general partnership and all partners be liable as ordinary 
partners. 

Firm Name. 

Only the names of general partners may appear in the 
firm name. If the names of special partners appear there¬ 
in, they will be considered general partners. 

Profits. 

Limited partners may only receive profits in addition 
to interest on the capital they invested when such payment 
of profits does not impair the capital. 

Interference in Firm's Business. 

A limited partner may inquire into and advise 
as to the firm’s business, but he may not transact any of 
the firm’s business or act as agent or attorney or otherwise 
for the firm, and if he does so he will be held liable as a 
general partner. 

General partners must- account to the firm, in¬ 
cluding special partners, for their management of the 
firm’s business. 

Insolvency. 

In case of the insolvency of the firm creditors are paid 
first out of assets in preference to special partners. 

Dissolution. 

Dissolution of the partnership before the time it is to 
expire takes place in the same manner and under the same 
circumstances as in the case of an ordinary partnership. 
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PEDLARS 

Alberta and Saskatchewan, 


A PERSON who goes from house to house canvassing 
or offering any goods for sale, or who carries samp¬ 
les taking orders, must obtain a license from the 
Government of the Province where the goods are sold. 
The application for the license should contain a descrip¬ 
tion of the goods to be offered for sale. The license costs 
$25. It expires on December 31 each year and must be 
renewed for the ensuing year. Only goods mentioned in 
the license may be sold. Persons violating these provi¬ 
sions arc liable to a penalty. 


In Alberta no Provincial Government License need be 
obtained for selling by retail meat, fish, fruit, agricultural 
implements, sewing machines or farm produce; nor in Sas¬ 
katchewan for meat, fish, fruit or farm produce. Also in 
Saskatchewan a tinker or a person carrying on the trade 
of repairing kettles, grinding knives and scissors, or who 
goes along the highway to carry on business does not re¬ 
quire a license. But such persons and also those required 
to take a Government license may be required to take out a 
license by the municipality or municipalities in which they 
carry on business. 


Manitoba and British Columbia. 

Pedlars are not required to obtain a license from the 
Provincial Government, but obtain same from the cities, 
towns, villages, rural municipalities or counties where the 
goods are to be sold. 


PREFERENTIAL AND FRAUDULENT 
TRANSFERS. 


A SOLVENT person is entitled to make a gift of all 
or any part of his property to any other person or to 
sell or transfer it for any consideration which he is 
willing to accept. But where a person is in insolvent cir¬ 
cumstances or unable to pay his debts in full or knows 
that he is on the eve of insolvency and makes a convey- 
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ance or assignment of any property, real or personal with 
intent to defeat, hinder, delay or prejudice his creditors 
or any one or more of them, such conveyance or assign¬ 
ment is void as against the injured creditor or creditors 
and they may move to have it set aside. Moreover any 
transfer or conveyance which has the effect of giving a 
creditor a preference over other creditors may be set aside 
without proof that the intent of the debtor was a fraudu¬ 
lent one, if the proceeding to set it aside be brought within 
sixty days of the transaction, or if within such sixty days 
the debtor makes a general assignment for the benefit of 
creditors. If the injured creditors delay their attack for 
more than sixty days they are obliged to prove a fraudu¬ 
lent intent. 

If the transfer be a voluntary one, that is without any 
consideration and the transferor be insolvent at the time 
the intent to defraud will be presumed. Where valuable 
consideration is given the attacking creditors must prove 
a fraudulent intent unless as stated above they take action 
within sixty days of the transaction, in which case all they 
need to prove is the insolvency of the debtor and the fact 
that the transaction injures, delays or prejudices them in 
collecting the debts owing .to them. The law as to fraud¬ 
ulent conveyances was put in the form of statute as long 
ago as the reign of Queen Elizabeth and has been a sub¬ 
ject of much discussion and litigation ever since that time. 
The law is now covered by statutes of the various prov¬ 
inces which are however but a repetition and extension of 
those of Elizabeth. 

The question as to when a debtor is insolvent has been 
a particularly difficult one to determine but recent deci¬ 
sions seem to hold that before a debtor can be declared 
insolvent the judge must find, first, that he was not paying 
his way, second, that he was unable to meet the current 
demands of his creditors and third, that he had not the 
means of paying his creditors in full out of his assets when 
realized upon by a sale for cash or its equivalent. 
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RAILWAYS. 


T HE law respecting Railway Companies, the con¬ 
struction of their lines, rights of way, operation of 
trains, duties to the public, etc., is contained in the 
special acts of the legislature or Dominion Parliament in¬ 
corporating such railway companies and also in the case 
of railway companies incorporated by the Dominion Gov¬ 
ernment in a statute known as the Railway Act of Canada 
and in the case of Provincial railways by the Railway Acts 
of the province which has incorporated the company. A 
Dominion Railway is one which operates lines through 
more than one province and Provincial Railways are those 
whose lines are situate entirely within one province. Cer¬ 
tain Provincial railways become Dominion railways by 
being declared by the Parliament of Canada to be for the 
general benefit of Canada. 

The Railway Commission. 

There is a very great difference of opinion as to 
whether or not a government should own and control rail¬ 
ways as a public utility or simply seek to control them by 
a commission appointed for that purpose. 

The Government of Canada has adopted both these 
courses. It owns and operates the Intercolonial and the 
Trancontinental Railways. It controls other railway sys¬ 
tems as the C.P.R., C.N.R., G.T.R. and G.T.P., by means 
of a board called The Board of Railway Commissioners for 
Canada. In this chapter this board will be called the 
Board and railway companies called the Company. This 
Board corresponds very closely in its activities to the In¬ 
terstate Commerce Commission of the United States. 

The Board consists of 6 members comprising a chief, 
assistant and deputy and three other commissioners. Their 
chief place of meeting and the residence of the commis¬ 
sioners is Ottawa, but sittings of the commission take 
place at different cities of Canada at different times of the 
year. They are in reality a travelling court whose duties 
are to adjudicate on questions relating to Dominion Rail¬ 
ways and arising out of the Dominion Railway Act. 
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It considers and hears matters affecting the Railway 
and the public in connection with the enforcement of the 
Railway law of Canada. Some of such matters are high¬ 
way and other railway and farm crossings, water courses 
and drainage along right of way fences, cattle guards, fire 
guards, fire safety devices, limiting speed of railways in 
cities and towns, whistles, signals, structures and works 
erected by the railway, contracts limiting liability of the 
company and generally any matters arising out of the 
Railway law of Canada and concerning the relation of 
Railways with the public. It has nothing to do with the 
taking of lands by the railway for right of way, etc., or 
with actions for damages against the Railways. The last 
mentioned matters are governed by the courts. 

If any one considers he has a grievance against a rail¬ 
way which might be taken before the Board the advice of 
a solicitor experienced in railway matters should be 
sought. The Board will refuse to hear matters which 
should go before the courts and in such cases the applicant 
will have to bear the costs of such improper application. 

Lands Taken by Railways. 

(1) When a railway company is created by act of 
the Dominion or Provincial parliaments as the case may 
be, certain extraordinary powers are conferred upon it in 
order to enable it to carry on its operations, viz: the con¬ 
struction and operation of its lines of railway. One of the 
most important of these powers is the forcible taking of 
lands required by the company for its tracks, stations, ter¬ 
minals, and other works. This is called the right of ex¬ 
propriation of lands. In the United States, it is known as 
the right of eminent domain. Without such extraordin¬ 
ary powers the company could not construct its lines. 

Amount of Land Which May be Taken. 

(2) Along main lines, branch lines and spurs a strip 
may be taken for station grounds including yards, ware¬ 
houses, etc., one mile in length by 500 feet wide. If more 
land than this is required the company must apply to the 
Board for leave to take such extra land. The company 



WESTERN CANADA LAW 


325 


may also acquire land for a right of way for a temporary 
branch or spur with which to bring in sand, gravel, etc., 
from its main line. Also the company may take, in the 
same way a right of way is taken, land adjoining the right 
of way but not more than 600 feet from the centre of the 
right of way. 

How Land is Taken. 

(3) The company is required to submit to the Board 
for its approval the plan of its right of way and upon such 
approval being granted deposit such plan together with a 
profile showing levels of the railway and a Book of Refer¬ 
ence, giving the names and quantities of land taken for 
right of way, from land owners along the line, with the 
Registrars of Land Titles of the Land Registration dis¬ 
tricts through which the line passes. A notice of such de¬ 
posit of plan, profile and Book of Reference must be pub¬ 
lished in some newspaper along the line within 10 days of 
deposit of the plan. The plan shows the exact route of 
the line, also names of land owners whose land is taken 
and acreage of the land taken. In case of spur lines of 
not more than 6 miles in length the Board will not approve 
the line unless notice of the application for approval is pub¬ 
lished in some newspaper published near the spur line. 

Negotiations with Landowners. 

(4) After the company has done what has been des¬ 
cribed above the company’s land agents visit each of the 
landowners whose lands are to be taken and enter into 
agreements with such landowners for the sale to the com¬ 
pany of the land it requires and is permitted to take. If 
the parties come to terms and an agreement is entered 
into and in pursuance of such agreement the company pays 
for the lands, title to the lands taken passes to the com¬ 
pany and it may then enter upon the lands and carry on 
its work upon them. 

Notice of Expropriation. 

(5) Where, however, the parties, i.e., the landowner 
and company, cannot come to terms the company may 
then serve the landowner with a notice of expropriation 
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which sets out that the company requires for its purposes 
a strip of land 100 feet wide across the landowner’s lands 
and which offers a certain price for it. This is accompan¬ 
ied by another notice stating - that if the landowner does 
not accept the offer within 10 days after service of the no¬ 
tice upon him the company will apply to have an arbitrator 
or three arbitrators appointed. 

Arbitration. 

(6) Wherever a landowner receives such a notice 
he should carefully consider his course of action having 
the following facts in mind: 

If the price offered by the company is any where near¬ 
ly a reasonable one it should be accepted. If the offer is 
not accepted arbitrators are appointed and an arbitration 
takes place. Evidence of value of the lands to be taken 
is given by sworn valuators on both sides, after which 
the arbitrator or arbitrators make their award. If by the 
award the price to be paid for the land taken is more than 
the price offered by the company the company pays both 
party’s costs of the arbitration. But if the amount award¬ 
ed is equal to or less than the amount offered by the com¬ 
pany the landowner pays both party’s costs. It is, there¬ 
fore, advisable to make sure that the company’s offer is 
unreasonably low and that evidence can be brought for¬ 
ward by experienced valuators to show that the landowner 
should receive more for his land than what the company 
offers before the company’s offer is refused. The advice 
of valuators should be sought upon this matter and if the 
company’s offer is refused the services of a solicitor should 
be immediately obtained. 

Damages. 

(7) In addition to the amount which the company 
pays for the land taken, it must also pay to the landowner 
whose lands are severed, damages for severance and also 
for any other particular damage to the lands in addition 
to but not including damage which he suffers in common 
with other landowners and from these damages must be 
deducted any benefit coming particularly to the landown- 
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er’s lands by reason of the railway in addition to benefits 
he enjoys in common with other landowners. The time 
runs for assessment of damages from the deposit of the 
plan with the Registrar. 

Forcible Taking. 

(8) Wherever the company requires lands immedi¬ 
ately it may, upon paying what a judge regards as suffi¬ 
cient into court, obtain a warrant permitting it to go upon 
the lands immediately. 

Trespass. 

(9) Unless the company settles with the landowner 
before taking possession or obtains permission from a 
judge to enter under a warrant as above described, its 
entry upon the lands of the landowner is a trt spass and the 
landowner has an action at law against the company for 
damages for such trespass. 

Highway Crossings. 

(10) All questions relating to highway and other 
railway crossings are settled by the Board who decide 
whether the railway shall be carried over, under, along or 
across the roadway and all matters connected with the 
crossing. 

Facilities and Protection to the Public. 

Protection at Level Crossings. 

(11) The company must erect signboards at level 
crossings and trains approaching must whistle within 80 
rods of the crossing and ring the bell continuously until 
the engine has crossed the highway. Some cities and 
towns prohibit the use of the whistle. 

Loss to Owners Where Street Closed. 

(12) Where streets are closed by reason of the rail¬ 
way or where the level of the street is raised, or lowered 
above or below the level of the adjoining lands, landown¬ 
ers, (if their access is thereby cut ofif) have a claim for 
damages against the railway company or possibly the 
municipal corporation if it has assumed liability. 
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Ditches and Drainage. 

(13) The company is required to make and main¬ 
tain along its right of way suitable ditches and drainage 
systems so as to carry off all surface water collecting 
alongside the grade. Also the company must not inter¬ 
fere with water lying within or flowing through neutral 
channels such as rivers, creeks, watercourses, lakes, etc., 
so as to deprive any adjoining owners of this natural flow 
of water. If any landowner sustains damage by reason 
of the company not providing proper drainage facilities or 
interfering with water in natural channels the person dam¬ 
aged may apply to the Board who may require plans of the 
drainage system, etc., and the Board then makes all neces¬ 
sary orders as to what structures, alterations or ditches, 
etc., the company shall provide. The landowner damaged 
in this case may also claim damages or compensation in 
the same way as when lands are taken. 

Farm Crossings. 

(14) Where a railway crosses a farm and conse¬ 
quently severs one part from another part the company is 
required to construct and maintain proper farm crossings 
so as to give the owner of the land convenient facilities for 
the proper working of his farm. If the company does not 
provide such crossings the landowner may apply to the 
Board which may order the necessary crossings and ap¬ 
proaches on each side of the track and prescribe the terms 
and conditions under which the crossings shall be con¬ 
structed. The crossing gates must at all times be kept 
closed. 

Fences, Gates and Cattle Guards. 

(15) The company must erect and maintain along 
its line of railway, 

(a) Fences. 1 

Fences not less than 4)4 feet high on both sides of the 
railway. 

(b) Gates. 

Swing gates of same height as fence at farm cross¬ 
ings with proper hinges and fastenings. 



WESTERN CANADA LAW 


329 


(c) Cattle Guards. 

Cattle guards on each side of any road or highway at 
every highway crossing, turning the fences at the cattle 
guards into the cattle guards at each side. Both fences 
and cattle guards must be so constructed as to keep out 
cattle. 

Unsettled Districts. 

Where the railway passes through wild and unsettled 
lands no fences or cattle guards need be constructed. 

Killing of Animals by Trains. 

(16) (a) When any cattle, horses or other livestock 
are killed by trains or found dead on a highway where 
the railway crosses it, the company will not be liable if the 
animals were allowed to be at large on the highway within 
a half mile of the track without being in charge of some 
competent person but will be liable under such circum¬ 
stances if the animals are in the charge of some such com¬ 
petent person. 

(b) Whenever the animals are killed upon the com¬ 
pany's right-of-way the company will at all times be liable 
for their loss even though the animals were at large with¬ 
out being in the charge of some competent person, unless 
the company proves that the cattle got onto the right of 
way through the neglect or carelessness of the owner, 
such as the owner carelessly leaving his own gate or the 
fences within which the animals were enclosed open, or as 
taking or opening the company’s fences, leaving open 
farm-crossing gates, allowing the animals to go over the 
farm-crossing without being in the charge of some person, 
etc. In all these cases the company will not be liable. 

Operation of the Railway. 

Passengers. 

(1) The Carriage of Passengers. 

The company is bound to supply all reasonable facili¬ 
ties for the purpose of carrying passengers, i.e., adequate 
station facilities, passenger cars, appliances for conven¬ 
ience and safety. The company is bound to carry the pas¬ 
senger from starting point to destination but is not bound 
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strictly to its time table or to permit stopovers. Seating 
accommodation must be provided but where there is an 
unusual influx of passengers which overcrowds the cars 
the company is excused in so far as it cannot then provide 
sufficient seats. 

(2) Passengers Delayed. 

The company is liable where a passenger suffers loss 
by reason of being unreasonably delayed through the fault 
of the company. 

(3) Passengers Refusing to Pay Fare. 

In case a passenger refuses to pay his fare the con¬ 
ductor may stop the train at any station or near a dwell¬ 
ing-house and put him and his baggage off but must not 
use unnecessary force. 

(4) Baggage. 

Baggage includes personal apparel and articles neces¬ 
sary for passenger’s convenience but not merchandise or 
goods. The company limits the weight of such baggage 
to usually 150 lbs., for the loss of which it will be respon¬ 
sible to $100, or thereabouts. These limitations are print¬ 
ed upon the duplicate baggage check handed to the pas¬ 
senger. Passengers should carefully examine conditions 
printed on baggage checks, bills of lading, etc., as they are 
bound by such conditions. The company is absolutely 
liable for baggage to the amount limited from the time the 
company takes the baggage and gives a check until the 
baggage is placed on the platform at the place of destina¬ 
tion and the passenger has had reasonable time to get it 
away. The company’s liability ceases 24 hours after bag¬ 
gage reaches the destination and for any loss after that 
time the company incurs no liability unless it is careless 
or negligent. On sleeping cars the company is liable for 
loss of baggage carried by the passenger but not checked 
if it occurs through the negligence of the sleeping car em¬ 
ployees. 

(5) Injuries to Passengers. 

The company is liable for injuries to passengers car¬ 
ried by it only where the injury occurs through the neg- 
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lect or carelessness of the company such as the use of de¬ 
fective appliances, cars, locomotives, etc. Only persons 
permitted by the company to be on its premises or trains, 
i.e., those who have paid their fare or are otherwise invited 
onto the company’s trains etc., can recover damages in or¬ 
dinary cases. Trespassers, those who have no right to be 
on the company’s premises or trains, can recover for injur¬ 
ies only where the company is wilfully careless. The 
company is not liable for injuries to passengers while on 
the platform or baggage cars unless there was no room in¬ 
side the car. 

Goods. 

(1) Carriage of Goods. 

When the company accepts goods for shipment it is 
liable absolutely for loss, injury or destruction of the goods 
while in charge of the company. The only exceptions are 
where the loss occurs by reason of some defect within the 
goods themselves or from an event which the company 
could not have forseen such as a cyclone, cloudburst, etc., 
or from the acts of alien enemies. The bill of lading usu¬ 
ally limits the liability of the company for loss occurring 
on their own lines, the risk passing to companies onto 
whose lines the goods pass. 

(2) Carriage of Animals. 

Where cattle or livestock are shipped it is usual for 
the owner to have someone in charge and if loss occurs 
through the carelessness of such person the company is 
not liable; otherwise it will be liable. Cattle must not be 
carried for a longer period than 28 consecutive hours with¬ 
out being unloaded for rest, water and feeding for at least 
5 consecutive hours, unless they have been unavoidably de¬ 
tained in transit. The cars also must be cleaned out and 
the floor strewn with clean sand or sawdust before reload¬ 
ing. 

(3) Goods in Warehouse. 

As soon as the goods have arrived at their destination 
and have been stored in the company’s warehouse and 
either the consignee, the person receiving the goods, is 
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notified to that effect or should have known the goods 
were in the warehouse and has had time to remove them 
the company cease to be liable absolutely and is liable 
only for loss due to the company’s neglect or carelessness 
in connection with the goods. The absolute liability also 
ceases where through the sender’s fault the goods are still 
in the company’s warehouse at the point of shipment. All 
conditions limiting or altering this liability in contracts of 
shipment must be approved by the Board. Such condi¬ 
tions should always be carefully noticed. 

(4) Rates. 

These should not discriminate between persons or 
places. General rates are fixed from time to time by spec¬ 
ial commission. 

(5) Dangerous Goods. 

No passenger may carry nor can the company be 
compelled to carry dangerous or explosive goods and any 
person shipping such dangerous goods must mark the 
nature of the goods on the outside of the package contain¬ 
ing them and give another such notice to the station agent 
receiving them. 

(6) Delay to Traffic at Crossings. 

Trains cannot pass through cities or towns at a speed 
greater than 10 miles per hour and must not at road or 
street crossings block up road or street traffic for a period 
longer than 5 minutes or such other time as the Board 
may order. 

(7) Thistles and Weeds. 

The company is required to cause all thistles and nox¬ 
ious weeds growing on the right of way and upon any ad¬ 
joining land of the company to be cut down or rooted out 
and destroyed each year before such thistles and weeds 
have sufficiently matured to seed. The company is liable 
to adjoining proprietors for loss to them resulting from 
neglect to do this. 
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(8) Fires. 

The rules as to fires are as follows: 

(a) The company must at all times keep the right 
of way free from dead or dry grass, weeds or other com¬ 
bustible material. 

(b) Wherever it is proved that an engine on the 
company’s premises has set fire to property, buildings, 
crops, &c., by sparks or otherwise the company is abso¬ 
lutely liable up to $5,000, whether the company was care¬ 
less or not. Where over $5,000 damage is caused, and the 
company has not used efficient apparatus, or its employers 
have been careless or negligent it is liable for the 
excess. Any insurance the owner receives is deducted 
from the amount the company has to pay. 

Limitation. 

All actions for damages against the company in con¬ 
nection with the construction and operation of the Rail¬ 
way must be brought within one year of the accident or 
damage caused. 


SALE OF GOODS. 

T HE Sale of Goods Acts are almost exact copies of an 
English act by that name. 

The chapters on Chattel Mortgages and Bills of Sale, 
and on Lien Notes deal specially with the documents 
transferring or mortgaging goods. In the present chap¬ 
ter the rights of buyer and seller are stated. The main 
feature of the Sale of Goods Act are 

Sale, Agreement of Sale. 

A sale occurs where under a contract of sale the goods 
are forthwith transferred to the buyer. 

An agreement to sell occurs where under a contract 
of sale the goods are to be delivered at a future time. 
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Who May Buy or Sell. 

Jn ordinary cash transactions where payment is im¬ 
mediately made in full anyone may be buyer or seller. But 
where liabilities are incurred only those who can make a 
valid contract (see contracts) can incur liability. Infants 
arc liable only for goods that are necessities. 

Form of Contract of Sale. 

Contracts of sale of goods must be in writing if the 
goods arc worth more than $50.00, unless the purchaser 
actually receives part of them or makes part payment for 
them, or gives something in earnest to bind the bargain. 
The writing must contain the date of sale, names of buyer 
and seller, description of goods, the price, and must be 
signed by the party who is to be charged, that is held to 
the contract, the person who seeks to have the contract en¬ 
forced must have the other person’s signature to it. But 
a contract may be inferred from correspondence. 

Contracts for less than $50.00, or for more than $50.00 
where part payment or part delivery is made, may be by 
writing or by word of mouth or may be implied from the 
dealings of the parties. 

Goods. 

The goods may be in existence or to come into exist- • 
ence or to be acquired in future by the seller. If goods 
perish without the knowledge of the seller or perish with¬ 
out fault of the seller before the risk passes to the buyer, 
the contract is void. 

Price. 

The price may be fixed by the contract, or may be left 
to be fixed in a manner agreed on in the contract, or may 
be determined by the dealings of the parties. Where the 
price is not determined the buyer must pay a reasonable 
price. Where goods are sold at a price to be fixed by a 
valuator and he does not act the sale is void. 

Conditions and Warranties. 

In contracts for the sale of goods there are often 
promises and representations. On the part of the seller 
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there are,promises or warranties as to the quality of the 
goods, the length of time they will last, materials they are 
made of, their usefulness for any particular work and so on 
indefinitely. There are also promises by the buyer to pay 
for the goods, to accept them, etc. Some of these prom¬ 
ises or representations are deemed so important by the 
parties or by the law that if they are not fulfilled the other 
party may consider the contract as void. Such represen¬ 
tations are called conditions. Other promises and repre¬ 
sentations are deemed of somewhat less importance so that 
if they are not fulfilled the other party cannot consider the 
contract at an end, but can only have an action for dam¬ 
ages against the party who has not fulfilled the promise. 
These promises or representations are called warranties. 
Where the buyer wishes to retain the goods or where 
something has been done which makes it impossible to 
cancel the contract on the non-fulfilment of conditions 
which would otherwise entitle the party aggrieved to can¬ 
cel it, such conditions become warranties, giving the per¬ 
son aggrieved a right to damages. 

Whether in any particular contract promises and rep¬ 
resentations are to be treated as conditions, the breach of 
which terminate the contract or as warranties the breach 
of which gives the injured party only an action for dam¬ 
ages for such loss as he has suffered can only be deter¬ 
mined from the terms of the contract. It all depends upon 
whether the parties considered any representation so vital 
as to be considered a condition. 

In any contracts for the sale of goods unless the part¬ 
ies agree otherwise or the circumstances show a different 
intention the following conditions are implied on the part 
of the seller. 

(a) That the seller has the present right to sell the 
goods or if for a sale at a future time that he will have the 
right to sell the goods at that future time. 

(b) That the buyer shall enjoy quiet possession of 
the goods. 
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(c) That the goods shall be free from any charge or 
encumbrance in favor of some other person not known to 
the buyer at the time of the sale. 

(d) Where there is a sale by sample or description 
that the goods sold will correspond in bulk with the 
sample or description, and that the buyer shall have an 
opportunity of comparing the bulk with the sample and 
that the goods shall be free from all defects rendering 
them unsaleable, which defects do not appear in the 
sample after a reasonable examination of it. 

(e) There is generally no condition to be implied 
upon the part of the seller that the goods are useful for any 
particular purpose, except where the buyer makes known 
to the seller that he requires the goods for a particular pur¬ 
pose and it is in the course of the seller’s business to sup¬ 
ply such goods there is an implied condition that the goods 
will be reasonably fit for that particular purpose. This 
exception does not hold on a sale of a patented article un¬ 
der its trade name. 

Neither the time set for payment nor for delivery is 
usually considered a condition unless the agreement of the 
parties or the nature of the contract makes it clear that it 
must be so considered. 

Transfer of Ownership of Goods. 

Just when the ownership of goods passes from the 
seller to the buyer so that from that time the risk passes 
from seller to buyer is a matter of very great importance. 
The following rules are contained in the Sales of Goods 
Acts: 

(a) Unascertained Goods. 

On a contract of sale of unascertained goods, for ex¬ 
ample, a contract for the sale of any ten head of cattle out 
of a herd, 100 bushels of a larger quantity of wheat, forty 
sheep out of a flock, etc., the ownership cannot pass until 
the goods to pass under the contract are selected or picked 
out by the buyer with the consent of the seller or vice 
versa. When the goods are so selected the ownership 
and risk of loss are held to pass to the buyer unless the 
parties otherwise agree. 
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(b) Ascertained Goods. 

On a contract of sale of ascertained goods, for ex¬ 
ample the furniture in a certain house, any particular ar¬ 
ticle or piece of machinery, a certain horse named “Jack”, 
etc., the ownership of such goods passes whenever the par¬ 
ties intend it to pass within the following rules. 

Where there is an unconditional sale of specific 
particular goods, the ownership passes when the contract 
is made unless the seller has still to do something to the 
goods to put them into condition for delivery, or has to 
weigh or measure them to fix the price when the owner¬ 
ship does not pass until this is done. 

Reserving Rights of Disposal. 

This means that the seller retains the ownership of 
the goods until the buyer performs some condition, such 
as payment when goods are shipped C.O.D. Wherever 
the goods are, provided they are not in the buyer’s posses¬ 
sion, no ownership can pass until the buyer performs the 
conditions required. Where no conditions are to be per¬ 
formed by the buyer and the seller does not reserve the 
nght of disposal the ownership and risk pass to the buyer 
when the seller delivers the goods to a railway company 
for shipment. 

The risk always passes with the ownership, but where 
either buyer or seller delays delivery the party so delaying 
bears any loss resulting. 

Transfer of Title. 

Any person in possession of goods but not the owner 
can give a perfectly good title to the goods to a purchaser 
purchasing without knowledge that such person does not 
own the goods, unless the real owner or a mortgagee has 
registered the documents required by the Bills of Sale or 
Lien Note Acts. (See Chapter on Bills of Sale and Lien 
Notes). 

Performance of Contract. 

(1) Delivery and Payment. 

The seller must deliver the goods and the buyer must 
pay for them and accept them as provided by the contract 
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and, unless the parties agree otherwise, the buyer cannot 
claim delivery, until he pays, nor the seller payment until 
he delivers. 

(2) Place of Delivery. 

Unless otherwise agreed, the place of delivery is the 
seller’s place of business or if he has none his residence. 
If the goods or part of them are in some other place at 
the time of the contract that other place is the place of 
delivery. 

(3) Time of Delivery. 

Unless some time is fixed in the contract for delivery 
the seller must deliver within a reasonable time and at a 
reasonable part of the day. 1 

(4) Expense of Delivery. 

Unless otherwise agreed the expense of putting 
goods in condition for delivery is borne by the seller. 

(5) Delivery of Wrong Quantity. 

When the seller delivers more or less goods than or¬ 
dered the buyer may either accept all sent or reject all or 
if more are sent than ordered accept only so much as order¬ 
ed. Whatever quantity the buyer accepts he must pay for 
at contract rate. If the seller mixes with the goods order¬ 
ed goods not ordered, the buyer may accept all or accept 
only the goods ordered and reject the rest or reject the 
whole. In the case of rejected goods the buyer does not 
have to return them, it is sufficient if he intimates to the 
seller that he rejects them. 

(6) Instalment Deliveries. 

Instalments should be delivered as per contract and 
accepted by the buyer. Failure to deliver or accept or pay 
for an instalment sometimes is considered such a breach 
of contract as to void the whole sale, especially so if the 
parties agree that non-delivery or non-acceptance of in¬ 
stalments shall have that effect. 

(7) Delivery to Railway. 

The seller must make a proper contract with the rail¬ 
way company and if he accepts any improper conditions 
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the buyer can claim from him any loss as a result of such 
improper contract with the railway company. (See as to 
liabilities of railways for carrying goods, Chapter on Rail¬ 
ways.). 

(8) Delivery at Long Distance. 

Unless otherwise agreed, the buyer assumes the loss 
for deterioration of goods necessarily occurring from the 
long distance goods are shipped but although shipped a 
long distance buyer bears no loss occurring through any 
want of care by the seller. 

(9) Buyer’s Right to Examine. 

Where the buyer has not previously examined the 
gcods he is not deemed to have accepted them until he has 
had an opportunity of examining them to see if they con¬ 
form with the contract. 

(10) Buyer’s Acceptance. 

The buyer is deemed to have accepted the goods and 
so is liable to pay for them when he intimates that he has 
accepted them or does anything to the goods he should 
not do if he does not intend to keep them or retains them 
for an unreasonable length of time without intimating to 
the seller that he does not intend to keep them. 

(11) Buyer’s Non-Acceptance. 

Where the seller is ready and willing to deliver and the 
buyer wrongfully refuses to take them the buyer is liable 
to the seller for any loss resulting from such non-accept¬ 
ance. 

Rights of Unpaid Seller. 

Where the buyer has not paid for the goods in whole 
or in part at the time required by the contract or has dis¬ 
honoured a draft the seller has the following rights: 

(1) Lien. 

So long as the seller has possession of the goods and 
has not agreed to give credit or if credit has been given 
and the time has expired or where the buyer is insolvent or 
where part of the goods have been delivered, he may retain 
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the goods until payment is made. This right of lien for 
the price ceases where the buyer lawfully gets possession 
of the goods or the seller delivers them to a railway com¬ 
pany and does not reserve the right of disposal. 

(2) Stoppage in Transit. 

The seller has a right to stop the goods in transit to 
the buyer when the buyer becomes insolvent. The seller 
in such a case must notify the railway company or who¬ 
ever has charge of the goods to hold them and return them 
to him at his expense. This right can only be exercised 
before the goods are delivered to the buyer. 

(3) Resale by Seller. 

If the seller either retains the goods for payment by 
the buyer or stops them in transit in case the buyer is in¬ 
solvent, he has a right to resell if the contract so provides 
or the goods are of a perishable nature. The seller should 
give the buyer due notice of such resale. 

Remedies of Seller. 

Action for Price. 

In addition to the above remedies the seller may bring 
an action against the buyer for the purchase price if the 
buyer refuses payment when due. 

Damages. 

If the buyer does not accept the goods the seller may 
bring action for damages for not accepting. The amount 
of damages will be the difference between the sale price 
and the price the goods will bring in the market when the 
buyer refuses to accept. 

Remedies of Buyer. 

If the' seller wrongfully refuses or neglects to deliver 
the goods to the buyer, the buyer cannot generally compel 
the delivery of the goods in the same way that a purchaser 
of lands can convey the conveyance to him of lands he has 
purchased, though in special cases, e.g. where the goods 
are rare or difficult to replace, a court may decree that the 
seller deliver the specific goods purchased. The buyer has 
at law an action against the seller for non-delivery of the 
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goods purchased and briefly the damages recoverable by 
the buyer is the difference between the sale price and the 
market price of the goods. For any breach of warranty by 
the seller the buyer may bring an action for the damages 
he has suffered. 

Auction Sales. 

(a) Where goods are put up in lots each lot is deem¬ 
ed to be a separate contract of sale. 

(b) A sale is complete when the hammer falls; until 
then the bidder may recall his bid. 

(c) A seller may not bid unless the sale is so adver¬ 
tised. 

(d) Whenever the sale is subject to a reserve bid 
the sale must be so advertised. 


SUNDAY OBSERVANCE 

T HE law relating to the observance of Sunday is con¬ 
tained in a Dominion Statute called the “Lord’s 
Day Act”. Some of the provinces have passed Acts 
supplementing these provisions. 

The following is the law in the four Western Prov¬ 
inces : 


The Lord’s Day or Sunday. 

The Lord’s Day or Sunday begins at 12 p.m. Saturday 
and ends at 12 p.m. Sunday. 

Acts Which May Not be Done on Sunday. 

(a) Except as stated below no one may on Sunday 
sell, offer for sale or purchase any goods or chattels or 
real estate, or carry on or transact any business of his or¬ 
dinary calling or connected with his calling or for gain, or 
employ any other person to do such things. 

(b) No person may engage in any game for reward 
or prize or attend any such game, and no person may en¬ 
gage in or attend any public meeting, performance, etc., 
elsewhere than in a church, if an admission fee is charged, 
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and no person may convey any person to such game or 
performance. 

(c) No excursion may be run on Sunday by rail, 
steamboat or other conveyance where passengers are 
charged any fee and the sole object of the excursion is 
amusement and pleasure. 

(d) It is unlawful to advertise any (prohibited) 
game, performance or excursion which is to take place on 
Sunday. 

(e) No person may use any fire arms, either for gain 
or in such a way as to disturb public worship or the proper 
observance of Sunday. 

(f) No foreign newspaper may be sold in Canada on 

Sunday. 1 

(g) Persons engaged in receiving and transmitting 
telephone and telegraph messages, and in any manufactur¬ 
ing or industrial work cannot be compelled to work on 
Sunday except in case of emergency, unless they receive 
instead another whole day out of each week. 

Alberta, Manitoba and Saskatchewan. 

No person on Sunday may play at billiards in any 
public room or run races on horseback or on wheels of any 
sort or engage in any game in any public place and may 
not hunt or pursue game unless in actual want of such 
game for household needs. 

British Columbia. 

No person may engage in any public game of any 
kind on Sunday. 

Acts Which May be Performed on Sunday. 

(a) Generally all works of mercy or necessity may 
be performed on Sunday. 

(b) All customary work in connection with Divine 
Worship. 

(c) Work for relief of sickness or suffering, as sale 
of drugs, medicines or surgical instruments. 

(d) Receiving, transmitting or delivering telegraph 
or telephone messages. 
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(e) Making or maintaining fires and making repairs 
to furnaces and any emergency repairs and doing any 
other work necessary and essential in any manufacturing 
plant of such a character that the work could not be 
stopped without serious loss. 

(f) Making fires in, ventilating, pumping out and 
inspecting mines where such work is essential to life, prop¬ 
erty or health. 

(g) Necessary work connected with the supply of 
electric current, light, heat, cold air, water and gas. 

(h) Conveyance of travellers and all work in con¬ 
nection therewith. 

(i) Loading and unloading merchandise and keep¬ 
ing tracks clear of ice and snow. Work before 6 a.m. and 
after 8 p.m. on Sunday by yard crews in handling cars is 
permitted. 

(j) Necessary loading and unloading of ocean going 
vessels. 

(k) Caring for live stock, milk and cheese and un¬ 
loading and caring for perishable articles and live stock 
arriving at any point during Sunday. 

(l) Operating any toll, drawbridge or ferry author¬ 
ized to carry passengers. 

(m) Hiring horses and carriages or small boats to 
be used only by the person hiring and his family for per¬ 
sonal enjoyment, but not for the purpose of running an 
excursion or conveying persons and charging a fare. 

(n) Inevitable work after 6 p.m. Sunday in prepar¬ 
ing the Monday edition of a newspaper. 

(o) Carrying of mails. 

(p) Delivery of milk for domestic use and work of 
domestic servants and milkmen. 

(q) Operating street railways, carrying passengers. 

(r) Work done by Police Officers. 

(s) Unavoidable work done by policemen after 6 
p.m. Sunday. 

(t) Making maple syrup and sugar. 
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(u) Any unavoidable work to save property in an 
emergency. 

Penalties. 

(a) Persons violating the Lord’s Day contrary to 
the provisions of the Act are liable to a penalty of from 
$20 to $40. 

(b) Employers authorizing their employees to vio¬ 
late such provisions are liable to a fine of from $20 to $100 
and companies or corporations so directing, permitting or 
authorizing any such violation are liable to a fine of from 
$50 to $250. 


THRESHER’S, THRESHER EMPLOYEES’ AND 
WOODMEN’S LIENS. 

(Application should be made to King’s Printer at Gov¬ 
ernment Buildings for forms). 

Registration. 

I N Alberta, threshing machines must be registered with 
the Minister of Agriculture for Alberta who issues a 
certificate of registration upon the payment of a fee 
of $1.00. When the machine is sold the certificate must 
be transferred by the Minister to the purchaser. 

Liens of Threshers. 

(a) When Lien Arises. 

Alberta, Saskatchewan and Manitoba. 

Threshers have a lien or right of retention on as much 
grain threshed by them as will when sold at the prevailing 
market price pay their charges for threshing and also pay 
for the cost of haulage of the retained grain to the elevator 
or other market. 

(b) How and When Lien Enforced. 

Alberta. 

The right to a lien commences when threshing com¬ 
mences. The machine must have been registered. All 
wages of the thresher’s employees must be paid and notice 



WESTERN CANADA LAW 


345 


of his intention to hold the grain must be given during the 
threshing or immediately after to the person whose grain 
is threshed and, within 30 days after threshing, the grain 
retained must be removed from the premises of the owner. 

Saskatchewan. 

The thresher’s lien continues for a period of sixty 
days after the commencement of threshing. The grain 
need not be removed but should be separated from the 
other grain of the owner and the right to such grain must 
be asserted within 60 days after commencement of thresh¬ 
ing, and cannot be asserted until after the thresher has 
given to the owner at least 24 hours’ written notice of his 
intention to do so. 

Manitoba. 

The right to retain the grain must be asserted within 
30 days after the grain is threshed by piling the same up 
or securing it in bags or other receptacles and by the 
thresher declaring in words or in writing his intention to 
hold the grain. It may be housed or stored in the thresh¬ 
er’s name. 

Sale 

Alberta. ' 

The grain may be sold if threshing charges are not 
paid as follows: Fifteen days after the grain is retained, 
but not later than thirty days thereafter, unless the owner 
consents otherwise in writing. 

Saskatchewan. 

The person taking the necessary estimated quantity 
of grain may forthwith store it in his own name in any 
public elevator or at the thresher’s risk in any other suit¬ 
able storing place, and if, at the expiration of five days 
from the taking, the price or remuneration for the thresh¬ 
ing has not been paid, he may sell the grain at a fair mar¬ 
ket price. 

Manitoba. 

Upon the expiration of five days after retention and 
not later than thirty days after being so retained unless 



346 


WESTERN CANADA LAW 


the owner consents otherwise in writing. It should be 
hauled to the nearest elevator or market and there sold at 
a fair market price. 

Proceeds of Sale 

The proceeds of the sale should be applied to the costs 
of haulage to elevator or market and charges for grain 
threshed and the balance should be paid to the owner. 

Cost of haulage shall not exceed the following 
amounts: 

Alberta. 

4c. per 100 lbs. for 6 miles and 24c. per 100 lbs. for 
costs additional. The total charge not to exceed 20c. per 
100 lbs. 

Saskatchewan. 

The reasonable cost of transporting grain to market: 
Oats, 1 /4c. and other grain 2c. per bushel for each five 
miles hauled. 

Manitoba. 

The reasonable cost of transportation of grain to mar¬ 
ket. 

Weeds 

All threshers must comply with the regulations res¬ 
pecting noxious weeds. 

Priority 

The thresher’s lien for threshing so long as it contin¬ 
ues and the above regulations are carried out is a prior 
claim upon such grain retained coming before all other 
rights whatsoever held by any person against such grain, 
except in Saskatchewan where charges for the price of 
such' grain, if any, come before such charge for threshing. 

Penalties 

In Alberta violations of the above regulations are 
punishable by fine and imprisonment. In Manitoba a copy 
of the act must be affixed to all threshing machines while 
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being 1 operated. Anyone defacing such copy is liable to 
a penalty. 

Lien for Wages of Thresher Employees or Workmen 

Alberta and Saskatchewan. 

(a) Extent of Lien. 

Any employee or laborer employed on or about any 
threshing machine has a first right to the amount of his 
wages upon any sums due to the thresher employing him 
from the owner of the grain. Such right comes prior to 
any other right against such sums of money claimed by 
any other person. 

(b) Notice. 

The thresher’s workmen must within ten days after 
the threshing is completed serve upon the owner of the 
grain who owes the thresher for threshing, and also upon 
the thresher employing him a notice of his claim for 
wages. If the thresher employing the workman disputes 
such claim he must serve a notice upon the owner of the 
grain. The owner of the grain must hold all amounts due 
the thresher until ten days, (Saskatchewan 20 days) after 
the threshing and if claims of workmen are served upon 
him, for 30 days after threshing. If the thresher also 
serves him with a notice disputing such claim or if the 
total of the workmen’s claim exceeds the amount due the 
thresher employer, he should take all claims and notices 
served upon him to the Clerk of the District Court of the 
Judicial District in which he resides, together with the 
amount due to the thresher for the threshing of the grain 
and file and deposit that amount with such clerk all within 
10 days after the threshing is completed. The clerk will 
advise as to next steps. 

If no claims are served by any workman upon the 
owner of the grain within ten days after threshing the 
owner may pay to the thresher all amounts due him. If 
workman’s claims are served upon him and the thresher 
does not dispute same, he may upon the expiration of 30 
days after the threshing safely pay the workmen the wages 
claimed by them unless the total amount of wages so 
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claimed by the workmen exceed the amount lie owes the 
thresher when as staled above he must pay the same into 
the District Court of the Judicial District where he resides 
and also file with the clerk of such Court the claims served 
upon him. 

(d) Owner Refusing to Pay. 

If the owner refuses to hold moneys due the thresher 
for 10 days after threshing or to pay to the workmen the 
amount claimed by them and the thresher does not dis¬ 
pute the claim they may apply upon information to a Jus¬ 
tice or Police Magistrate who after summoning the owner 
and after hearing both parties in the same way as in the 
case of master and servant may order the owner to pay 
the workmen such wages. ■ 

(e) When Claims Disputed. 

After the owner has paid the moneys claimed due 
into Court and the claims and disputes are lodged with 
him, the Clerk of the Court immediately notifies the 
thresher and the employees claiming the wages. All em¬ 
ployees claiming wages should immediately obtain the 
services of a solicitor who will obtain the issue of a sum¬ 
mons for hearing of the whole matter before a judge who 
will decide the rights of all parties. In no case will the 
owner of grain he liable for any costs unless he wrong¬ 
fully refuses or neglects to pay the money to the work¬ 
men or into Court as the case may he. When claims and 
costs amount to more than the amount due the thresher, 
each workman will receive an equal proportion of his 
wages. 

Manitoba. 

The lien covers also wages for repairs upon a thresh¬ 
ing machine. The workman must within 20 days after 
filing his claim take proceedings against the owner by 
taking the matter before a J. P., as in the case of master 
and servant (See chapter on Master and Servant) by com¬ 
mencing suit. Other provisions are similar to those in 
Alberta and Saskatchewan. The owner of the grain 
should file notices served upon him and pay the amount 
claimed by the workman to the Clerk of the County Court 
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of (.lie County in which ho resides. 'Idle employer must 
within thirty days thereafter have a summons issued for 
the hearing of the matter before a Judge. 

Woodmen's Lions. 

All Western Provinces. 

Liens. 

All woodmen have in each province a lien or first 
claim for the amount of wages due them in connection 
with services performed by them upon logs or timber upon 
such logs and timber, such lien is prior to all other claims 
against the logs and timber excepting claims by the Crown 
and in British Columbia claims for tolls by lumber slide 
companies or owners of ships and booms. In Manitoba 
the claim is limited to $200. In the other Provinces there 
is no such limit. 

Filing of Lien. 

Alberta, Saskatchewan and Manitoba Forms. 

Woodmen wishing to secure the payment of their 
wages by such lien must file a statement of lien with the 
clerk of the Supreme Court of the Judicial District in 
which the work was performed or where the log drive 
terminates if the amount claimed exceeds $600, if less, in 
the office of the District Court. Such statement of lien 
must be filed on or before June 30th in Alberta where ser¬ 
vices were performed on the logs between October 1st and 
June 1st. In Saskatchewan before April 30th where ser¬ 
vices were performed between Oct. 1st and April 1st; 
where performed at other times within 30 days after the 
work is performed. 

British Columbia. 

Same provisions except that the claim for liens must 
be filed in the office of the Clerk of the County Court of 
the county in which the services are performed or if not 
performed in any county then in the office of the Govern¬ 
ment Agent nearest such place where services were per¬ 
formed. The lien must be so filed within 30 days after 
performance of services on logs. 
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Sale of Logs. 

No sale by owner of the logs or any disposition of 
them by sale, mortgage, etc., affects or defeats the wood¬ 
man’s right of lien during the time it remains in force. 
Any purchaser or mortgagee of such logs, etc., takes them 
subject to such right of lien. In British Columbia such 
lien applies to sawn timber in the boards of some 
purchaser. 

Enforcement. 

Suit must be commenced against the owner of the 
logs to enforce such lien in the Court in which filed within 
30 days after filing. Unless liens are filed within the time 
mentioned and suit commenced within the time stated the 
woodman ceases to have any lien right to such logs in res¬ 
pect of his claim for wages. The action then provides 
another. The amount found due for wages may be real¬ 
ized by a sale of the logs. The services of a lawyer should 
be secured to prepare the lien and to take the necessary 
proceedings. 

Attachment of Logs. 

W henever a woodman has filed his lien as above 
stated for an amount not less than $10.00 (In British Col¬ 
umbia there is no limit) and has good reason to believe 
that the logs are to be removed out of the province, or that 
the person who owes him wages has absconded (departed) 
from the Province with the intention of defrauding his 
creditors or that the logs are about to be sawn up into 
lumber or other timber so as not to be capable of being 
identified and that he is in danger of losing his claim 
he may obtain upon making the proper affidavits 
a writ of attachment directed to the Sheriff or Bailiff to 
seize and hold such logs until the claims of lien may be 
enforced. (For this purpose a solicitor should immed¬ 
iately be employed.) 
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Introductory. 


TITLE TO LAND. 


T HE system of registering titles to land known as the 
Torrens System takes its name from its inventor, 
Sir Robert Torrens, an Australian, who urged its 
adoption in the later sixties of the nineteenth century. It 
is now the only system of land registry in operation in the 
Commonwealth of Australia and New Zealand and, in 
Canada, in the Provinces of Alberta and Saskatchewan. 
It is in operation along with the older system in Manitoba, 
Ontario and in England. A system of land registry simi¬ 
lar in form is in force in British Columbia and in a few of 
the states of the United States. 


The older system still in force and in operation in the 
older provinces of Canada, in parts of England and in the 
greater part of the United States is a system of land regis¬ 
try where all documents affecting land are registered in 
registry offices but before a purchaser of land can be sure 
that he is getting a good title he must employ the services 
of a solicitor to investigate all dealings with and all instru¬ 
ments affecting the land for a period extending back 60 
years and very often extending iDack to the original grant 
from the Crown. This search is slow, often very expen¬ 
sive and filled with the danger of the oversight of some 
important document. 

To do away with this troublesome and expensive sys¬ 
tem the Torrens System was invented. It was introduced 
into Manitoba in 1885 and into Saskatchewan and Alberta 
in 1886. In Manitoba all lands not brought under the new 
system are still under the old system. 


Nature of the Torrens System. 

Under this system the thing which is registered is not 
primarily the instrument affecting land but the title to 
land itself. It supplies to land owners who have their 
lands brought under it a registered guaranteed certificate, 
of title clear of everything except what is shown upon the 
title itself and certain exceptions hereafter mentioned. 
The machinery of the system is very simple so that the 
buying and selling of land occasions little more loss of 
time or expense than the buying and selling of goods. 
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Land Registration Districts. 

In Alberta, Saskatchewan and Manitoba the land is 
divided into Land Registration Districts. The limits of 
these districts may be learned by consulting some popular 
guide such as Waghorn’s Guide. In each of these dis¬ 
tricts there is a Land Titles Office presided over by a Reg¬ 
istrar of Titles. All dealings with lands situated in any 
district must be recorded in the Land Titles Office of that 
district. The Land Titles Offices are fitted up with entry 
books and books of record upon which are recorded all in¬ 
struments affecting lands in that district. The Registrar 
is assisted by a staff of examiners, surveyors, clerks, etc. 
He does not decide the rights of parties but only the vali¬ 
dity and correctness as to form of instruments affecting 
land presented at the Land Titles Office for registration. 
In Alberta and Manitoba his acts and decisions are subject 
to review by a judge of a superior court; in Saskatchewan 
by the Master of Titles. 

Getting Lands Under the System. 

In Alberta and Saskatchewan all lands patented after 
January 1887 are under the system. When patents to any 
unpatented lands are issued through the Minister of the 
Interior at Ottawa who has charge of all Dominion Lands 
(see chapter on Homesteads and Pre-emptions) the pat¬ 
ents are forwarded to the Land Registration District in 
which the lands are situated and there a certificate and 
duplicate certificate of title are issued which bring the 
newly patented lands under the system. In Manitoba, Al¬ 
berta and Saskatchewan all lands not hitherto brought 
under the system may be brought under by an application 
to the Registrar setting out and producing all documents 
of title relating to the lands. If the Registrar is satisfied 
with the title he issues a certificate and duplicate certifi¬ 
cate of title whereupon the land is within the operation 
of the new system. 

The Certificate of Title. 

This is a document contained in the Books of Record 
in the Land Titles Office of the district in which the land 
is situated certifying that the owner whose name appears 
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in lull is the owner in fee simple, the largest estate known, 
to the English law, of the lands described in the certificate. 
A duplicate of this certificate called the duplicate certifi¬ 
cate of title is then issued to the owner. The owner of 
the land is styled the registered owner. His title is sub¬ 
ject to the following: 

(a) All encumbrances, charges or claims affecting 
the land, such as mortgages, leases, caveats, mechanics’ 
liens, noted by memorandum on the certificate of title. 

(b) Any adverse rights arising through fraud or 
error in which the registered owner or the Registrar took 
part. Such losses unless through fraud of the owner are 
compensated for out of the assurance fund. Where the 
registered owner obtained his title through fraud or was 
aware of fraud having occurred when the title was prev¬ 
iously obtained the certificate of title is liable to be can¬ 
celled. 

Certain Statutory Exceptions. 

(c) In Manitoba and Alberta these are printed on 
the margin of the duplicate certificate of title. These 
comprise original rights reserved to the Crown as mines, 
minerals, etc., unpaid taxes, public highways, leases for 
not more than 3 years, decrees and orders of court affect¬ 
ing the land, public rights of way and a few others. 

At first sight it would appear that the Torrens Title 
is subject to many and various complicated outstanding 
rights and claims but practically it amounts to this that 
the certificate of title to land filed by the registered owner 
is a guaranteed clear title to that land subject only to the 
encumbrances and claims noted by memorandum on the 
original certificate of title and to liability of cancellation 
because of fraud or error in the issue of the certificate of 
title and to certain public and private rights mentioned on 
the margin of the duplicate certificate of title. 

Registration of Instruments. 

All instruments affecting land under the system in 
order to have any validity against other later dealings with 
the land must be registered, unregistered interests may be 
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those held by persons holding transfers, agreements for 
sale, mortgages. Leases for more than 3 years not regis¬ 
tered are liable to be at any time defeated by other persons 
obtaining rights to the land under instruments which are 
registered. 

Registration is effected by depositing with the Regis¬ 
trar of the Land Titles Office in which the land is situated 
duplicate copies of the instrument to be registered accom¬ 
panied by the duplicate certificate of title which must al¬ 
ways unless it is held by the Registrar, be presented with 
all instruments to be registered. If the Registrar finds the 
instruments submitted to be valid and in proper form for 
registration a memorandum of the instruments is noted on 
the certificate and duplicate 'certificate of title. The in¬ 
strument takes effect from the time of entering the mem¬ 
orandum as described. In the case of registration of 
transfers the old certificate is cancelled and a new certifi¬ 
cate and duplicate certificate of title is issued. All instru¬ 
ments such as agreements for sale and agreements con¬ 
firming any rights other than those affecting rights by 
transfer, transmission, mortgage, encumbrance and lease, 
must be registered under caveat, or rather they may not 
be registered at all but instead a caveat may be registered 
referring to them. 

The following instruments may be registered: 

(a) Transfers. 

A transfer is a paper writing setting out simply 
that John Smith being the registered owner of an estate 
in the land described transfers his title to it over to an¬ 
other. It is not a deed and has practically the same effect 
in affecting the transfer of land as a bill of sale of goods or 
a transfer of stock in a company. 

Form. 

A form is given in the Acts. It may be signed in 
blank. It need not be under seal but usually is. It is ex¬ 
ecuted in the presence of a witness who attests it. 

Who May Give. 

Only the registered owner may give a transfer but a 
purchaser under an agreement for sale holding a transfer 
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from his vendor can execute a transfer to another before 
he becomes the registered owner. It must show in 
Alberta and Manitoba all leases, mortgages and charges 
upon the land transferred but cannot contain any restric¬ 
tive covenants, i.e., building restrictions, which are regis¬ 
tered under caveat. The transferee must make an affi¬ 
davit as to the value of the land so as to fix the fees pay¬ 
able under the assurance fund. A new certificate and dup¬ 
licate is issued to the transferee showing all charges affect¬ 
ing the land. 

(b) Transmissions. 

This is a term used to describe the transfer of land 
from one registered owner to another otherwise than by 
the transfer above described. It occurs in the following 
cases. 

(1) Death. 

When the x'egistered owner dies and the title is to be 
registered in the name of the executor or administrator of 
the deceased. This is effected by filing with the Regis¬ 
trar a certified copy of the Letters Probate or Letters of 
Administration and a request in writing that the title be 
transferred to the executor or administrator. 

(2) Insolvency. 

In such cases if necessary the assignee may apply to 
have the title to lands owned by the insolvent transmitted 
to him. 

(3) Sale for Taxes. 

In Manitoba these proceedings are carried on before 
the Registrar and in Alberta and Saskatchewan before a 
judge. The order confirming the sale when filed with the 
Registrar is authority to him to issue a certificate of title 
in favor of the purchaser under the sale. 

(4) Orders of Court. 

Title is transmitted by order of court in mortgage ac¬ 
tions (see chapter on Mortgages of Land). 

(5) Lunacy and Guardianship of Infants. 

The guardians of lunatics or infants (minors) may 
apply for transmission of title of the lunatic’s or minor’s 
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estate to them in the same way that the title to a deceased 
person’s estate is transmitted to the executor. 

(c) Mortgages. 

These are treated in a separate chapter (see Mortga¬ 
ges of Land). 

(d) Leases. 

A lease is an instrument in writing usually under seal 
whereby an owner of land the lessor leases to another, the 
lessee, his lands for a certain length of time at a fixed ren¬ 
tal per month or per ydar. Each party covenants to do 
certain things (As to the rights of lessor under a lease see 
chapter on Landlord and Tenant). 

Form. 

Only leases for a period of more than 3 years are re¬ 
quired to be in writing and to be registered in order to be 
valid. Where they are required to be registered as being 
for a period longer than 3 years they should be prepared 
by a solicitor. 

(e) Caveats. 

It is impossible to register upon the certificate of title 
all interests in land to which a person may be entitled. 
For example the purchaser of land under an agreement 
cannot become the registered owner until he has paid for 
the land in full and obtained a transfer. Fie has however 
in the meantime what is styled an equitable interest in the 
land. Also a case might arise where a purchaser has paid 
in full for and received a transfer to land but is unable 
for some reason such as inability to secure the duplicate 
certificate of title to register the transfer. 

To preserve and secure certain specified interests in 
land which cannot be registered directly provision is made 
for filing an instrument called a caveat (Latin for “be¬ 
ware”). The caveat does not make the claim of the per¬ 
son claiming an interest any stronger but it does show 
that the person filing it has some outstanding interest for 
which a caveat can be filed and the filing of the caveat pre¬ 
serves that interest against any later dealings with the 
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land. Any person acquiring any interest in the land after 
the filing of the caveat does so subject to the interest, if 
any, claimed in the caveat. Caveats as between them¬ 
selves and with other instruments take priority (i.e. pre¬ 
cedence) according to the time at which they were regis¬ 
tered and not according to the time when the interest 
arose. 

Filing of Caveats. 

Where any person claims an interest in lands arising 
under any will, settlement or trust deed or under any in¬ 
strument of transfer or transmission or under any unregis¬ 
tered instrument or under any execution where the execu¬ 
tion creditor seeks to attach not the registered owner’s in¬ 
terest but the beneficial interest of some one else, such as 
that of a purchaser under an agreement for sale, and gen¬ 
erally for any interest in land for which the claimant holds 
a writing, but probably not where the interest claimed is 
not contained in a writing, a caveat may be filed. 

Form. 

A caveat should always be drawn up by a solicitor. 
It must state accurately the name and occupation of the 
caveator, the nature of the interest claimed, the grounds 
upon which such claim is founded, an exact description of 
the land and the caveator’s address for service of notices 
affecting the caveat. The caveat notifies the Registrar 
of the existence of the claim and forbids the registration 
of any interest except subject to that claim. The caveat 
must be signed by the person claiming the interest under 
the caveat called the caveator or his agent but need not be 
witnessed. The caveator or his agent must make an affi¬ 
davit included in the form to the effect that the caveator 
believes he has a valid interest in the lands and is .not 
filing the same for any improper purpose. 

Withdrawal of Caveat. 

The caveator may at any time withdraw his caveat 
but is nevertheless liable to the owner for any expense he 
has been put to in connection with such caveat. 
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Caveat Improperly Filed. 

A person who without reasonable cause files or per¬ 
mits a caveat to continue to be filed is liable to the regis¬ 
tered owner for any loss sustained by him through such 
filing and such loss may be recovered by an action at law 
or in the proceedings referred to in the next paragraph. 

Removal of Caveat. 

Proceedings are prescribed whereby the caveator may 
be served with a notice requiring him to commence an ac¬ 
tion or other proceeding on his caveat within the time 
mentioned in the notice. If the caveator upon whom such 
notice is served fails to take proceedings under his caveat 
within the time limited in the notice his caveat ceases to 
have any effect and is removed by the Registrar. Upon 
application to a judge the tirhe may be extended for com¬ 
mencing such action. 

Second Caveat. 

Where one caveat has lapsed or been withdrawn a 
second caveat cannot be filed except by leave of a judge. 

Filing Caveat Before Registration of Title. 

Before land under the old system is brought under 
the new, a caveat may be filed, prohibiting the land being 
brought under the new system. Such caveat lapses a 
month after filing unless the caveator takes proceedings 
under the caveat. 

Executions. 

In Alberta and Saskatchewan after a writ of execu¬ 
tion is issued upon a judgment a copy of the execution 
is forwarded to the Registrars of Land Titles in all land 
registration districts in which it is believed the debtor 
owns lands. Such execution binds all the debtor’s interest 
in the lands from the time the execution is registered but 
would not bind the land if it had been previously sold un¬ 
der agreement for sale. In Manitoba a certificate of judg¬ 
ment is filed. (The execution must be renewed at the end 
of every two years after the time it was first registered). 
If it is desired to bind lands of which a debtor is not the 
registered owner but has nevertheless such an interest as 
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would be obtained under an agreement for sale of the lands 
to him or under a will in which lie has an interest in lands 
an execution may be made to attach such interest by being 
filed under a caveat. 

Powers of Attorney. 

Two kinds of Power of Attorney may be registered. 

(a) A General Power of Attorney. 

Whenever a registered owner gives to another a 
power of attorney to deal with his land and the land is re¬ 
ferred to in general terms he may give a general power 
of attorney. Such general power of attorney may be reg¬ 
istered but does not appear on any certificate of title. It 
refers to the lands of the person giving it generally but to 
no particular lands. 

(b) Special Power of Attorney. 

If in the power of attorney particular lands are des¬ 
cribed the power of attorney is registered by memorandum 
upon the certificate of the particular lands therein des¬ 
cribed and thereafter until revoked no person, even the 
owner, other than the person mentioned in such particular 
power of attorney may deal with the lands. 

Assurance Fund. 

Under the Torrens System of land titles the title to 
land is guaranteed. That means that the legislature 
enacts that the registered owner of lands holds a title 
clear of all adverse claims, charges and encumbrances ex¬ 
cept those endorsed by memorandum on the certificate of 
title and the exceptions above mentioned. Occasionally 
loss of land, therefor, unavoidably occurs in connection 
with the registration of titles and instruments. In order 
to insure the registered owner against such loss, the 
assurance fund has been provided. 

When Fund is Available. 

Compensation can be claimed from the fund in the 
following cases, viz: 

1. Where loss of land or other loss occurs through 
the neglect or carelessness of the Registrar or his staff. 
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2. Where loss of land or oilier loss occurs through 
the fraud, mistake or carelessness of some person other 
than the Registrar and his staff and other than through 
the fraud, mistake or carelessness of the person sustain¬ 
ing loss. 

How Compensation Recovered. 

In Manitoba in either case an action may be brought 
against the Registrar directly but where persons other 
than the Registrar and his staff are to blame judgment 
must be first had against those persons and an attempt 
made to realize such judgment against the property of 
such person or persons, before the assurance fund can be 
available for compensation and then only such compen¬ 
sation may be obtained out of the assurance fund as could 
not be realized out of the property of such other person. 

In Saskatchewan and Alberta where some person 
other than the Registrar is to blame for the loss that other 
person must first be sued and only when it is either impas¬ 
sible to sue such person or where judgment is obtained it 
cannot be realized upon will the assurance fund be liable. 
Where the Registrar is at fault action must be brought 
against him directly. All actions must be brought within 
10 years of loss. 

Fees. 

The following fees are payable to the assurance fund 
upon every transfer of land. 

Alberta and Saskatchewan. 

Where land is of value of $5,000 or less, one fifth of 
one per cent on any transfer after issue of first certificate. 
On land over $5,000 in value one tenth of one per cent. 
On each succeeding transfer these fees are payable on the 
increase in value only at the above rates. 

Manitoba. 

One tenth of one per cent on first bringing the land 
under the system where no previous transactions affecting 
the land have been registered. In all other cases one 
quarter of one per cent. 
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WILLS. 

I N British Columbia, Manitoba and Saskatchewan the 
law as to Wills is contained in a special statute. In 
Alberta the law of Wills is the law of England in 
fofxe on July 1st, 1870, except where altered by later legis¬ 
lation. The law is practically the same for all of the prov¬ 
inces. 

Definition of Will. 

A will or testament is a writing by which the owner 
of property declares how he wishes it to he distributed 
after his death. 

A Codicil. 

A codicil is a supplement or addition made to a will 
by the testator. It may be written upon the same paper 
as the will or upon a separate sheet which may be attached 
to the will or left separate, although it is best to attach it. 
It should be executed in the same manner and with the 
same formalities as a will. When properly executed a 
codicil forms part of the will. There may be any number 
of codicils. 

Forms. 

A will may be written on any writing material and in 
any language but it is safer to have it written in English so 
as to avoid any errors in translation. It should be written 
legibly. No particular form of words is necessary al¬ 
though certain forms are almost invariably used but the 
wishes of the person making it should be expressed in very 
clear, plain and unambiguous terms. 

Persons. 

A man making a will is called a Testator. A woman 
making it a Testatrix. A person dying without a will is 
intestate and in such case there is said to be intestacy. A 
person receiving money or goods is said to receive a legacy 
and is styled a legatee. One receiving land a devisee and 
the gift of land is styled a devise. 
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Who May Make Wills. 

All persons 21 years or over of sound mind may make 
a will. Those who cannot contract cannot make a will. 
A will made by a person in sound mind will not be made 
invalid by his later insanity. 

To What Property Wills Apply. 

All property, real and personal estate, i.e., lands, 
goods and chattels of which testator was possessed at 
death. 

When Will Takes Effect. 

At whatever time a will is made it is taken to be the 
will of the testator at death unless otherwise expressed. 

Execution. 

A will must be in writipg and be signed at the foot or 
end by the testator or by some other person in his presence 
and at his direction. If the testator cannot sign his name 
he may make his mark. The signature may be placed at, 
after or following or under or beside or opposite the end 
of the will, so long as it is apparent on the face of the will 
that the testator intended by his signature to give effect 
to the document as his will; but the signature must be at 
the end of the will and no words or phrases or sentences 
following the signature will be given effect to. No seal 
is necessary. The will must be dated. If a testator were 
to leave two undated wills neither would take effect. 
Witnesses. 

The will must be signed in the presence of two or 
more witnesses both present at the same time and such 
witnesses must sign their names in the presence of the tes¬ 
tator and of each other. No special form of attesting or 
signing by the witnesses is necessary. The address and 
occupation of each witness should be written after his sig¬ 
nature. Witnesses should note carefully the mental and 
physical condition of the testator as proof of any at¬ 
tempt to take advantage of his weak, physical or mental 
state and by fraud or force to compel him to change his 
own intentions will invalidate the will. He should clearly 
understand what he is doing. 
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Creditors of the Testator. 

Creditors of the testator and executors are competent 
witnesses (so also are beneficiaries, i.e., legatees under the 
will); but care should always be taken never to permit 
anyone who is to receive a gift or benefit under the will to 
act as a witness as doing so prevents such witnesses or 
the husbands or wives thereof from receiving any gifts or 
benefits under the will. 

Revoking Will. 

Marriage revokes a will unless the will was expressly 
made in contemplation of marriage. A will may also be 
revoked by another will or codicil, executed in the same 
way as a will whether such later will expressly revokes 
the will or not. A codicil must expressly revoke. Later 
wills always revoke all former wills. The will may also 
be revoked by its being burned or torn or destroyed by the 
testator with the intention of revoking it or by someone 
else in his presence and by his authority. No will once 
revoked can be revived except by re-executing it or by a 
codicil showing an intention to revive. 

Alterations, etc. 

Alterations or obliterations in a will do not render it in¬ 
valid but if such alterations are to take effect they should 
be signed by the testator in the presence of two or more 
witnesses to show they were made before the will was 
signed, or the alterations may be referred to in a memor¬ 
andum in another part of the will. 

The residuary clause. 

The residuary clause is a clause at the end of the will 
declaring who is to receive the residue or remainder of the 
estate after all creditors and legatees and devisees have 
been satisfied. If no such clause is included in the will 
the residue of the estate passes to the next of kin as 
though there had been no will. 

Nuncupative Wills. 

Nuncupative wills are those made by mariners at sea 
or by soldiers on active service. These need not be in 
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writing. They affect only goods and chattels. They 
may be proved by oral declarations made by the testator 
in the presence of others but sufficient evidence must be 
brought forward to show the testator’s real intention. 

Executors. 

In selecting an executor a business man of sound 
character and, if possible, one acquainted with the affairs 
of the testator or a sound Trust Company should be 
chosen. If a woman is selected she is styled an executrix. 

See chapter on Administration of Estates as to pro¬ 
bating wills after death and obtaining letters of adminis¬ 
tration where there is an intestacy and as to the general 
administration and winding-up of estates. 

Making a Will. 

The form of simple will is given clause by clause, as 
follows, with notes where necessary. The clauses are 
numbered in the order in which they appear in the will. 
The will is one in the simplest form. 


Will. 

1. I,.(name of Testator in full), of the. 

of.(insert name of city, town, etc.), in the prov¬ 
ince of .(insert occupation of Testa¬ 


tor) publish and declare this to be my last will and testa¬ 
ment. I hereby revoke all former and other wills, testa¬ 
ments, codicils, testamentary dispositions and appoint¬ 
ments by me at any time heretofore made. 

2. I hereby appoint my dear wife.to be the 

sole executrix of this my will. 

or— 

I hereby appoint A. B., of..in the city of.. 

in the province of.(occupation) and 

C. D., of the city of.in the province of. 

.(occupation) to be the Executors of this my will. 

3. I direct that my said Executrix (or Executors) 
pay first all my just debts, funeral and testamentary ex¬ 
penses and the legacies hereafter mentioned out of my es¬ 
tate as soon as conveniently may be after my decease. 
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4. (Note—Now come the clauses directing the dis¬ 
posal of the testator’s property after payment of his debts. 
No particular form of words is necessary. The law will 
give effect to any wish if it is framed in words showing 
clearly the intention of the Testator. Particular phrases 
and expressions are generally used by lawyers and con¬ 
veyancers in composing this part of the will and so far as 
possible these forms of expression should be used. Tjie 
names of all persons who are to receive benefits under the 
will should be set out in full with address, occupation and 
relationship to the Testator so as to avoid all mistakes. A 
few clauses dealing with simple and uninvolved disposi¬ 
tions of property such as to wife, children and other lega¬ 
tees are given below. Wherever, however, the testator’s 
property is of any considerable value and includes different 
kinds of property or where the legacies are many and have 
conditions attached the services of an experienced solicitor 
should be employed to draw the will). 

(a) Where all is to be given to a wife or one person, say, 

I give, devise and bequeath unto my dear wife. 

(or unto A. B., of.the city of..in the prov¬ 
ince of.occupation, relationship (if any)) ; all my 

estate, real and personal whatsoever and wheresoever to 
hold for her, (or him) her (or his) heirs, executors and 
administrators absolutely. 

(b) Where all is to go to children (if over 21) or several persons, say, 

I give, devise and bequeath unto my dear children 

.(name each in full) or if to brothers 

and sisters “unto my dear brothers and sisters”. 

.-.(naming each in full) (or if to 

others not relatives describing each in full name, address, 
etc.) all my estate, real and personal, whatsoever and 
wheresoever to hold unto them, their heirs, executors and 
administrators absolutely in the shares following, that is 
to say (here state the shares each is to receive) or if all 
are to share equally say after “absolutely” “in equal 
shares.” 
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(c) If particular legacies of money are to go to children (if over 21) or 
others, say, 

I give and bequeath to each of my children. 

.(name each) or if to others, “to A., B., 

C., D. and E., F.” (naming each with address and occupa¬ 
tion) the sum of $.(dollars) to be paid to each of 

them as soon as conveniently may be done after my 
decease. 

And for the payment of the legacies aforesaid I give 
and devise to my said executrix (or executors as the case 
may be) all the personal estate owned by me at my decease 
and so much of my real estate as'may be sufficient in addi¬ 
tion to the said personal estate herein to pay the said lega¬ 
cies. 

(d) If legacies are given to children'under 21 years say, 

I give and bequeath unto my dear children. 

(naming them) (or my dear son.or my dear 


daughter.as the case may be) the sum of 

$.dollars. 


(e) Legacy to a church say, 

I give and bequeath unto (name the church) at. 

in the Province of .the sum of $. 

dollars to be paid the treasurer for the time being thereof 
as soon as conveniently may be after my decease, out of 
such part of my personal estate as the law permits to be 
bequeathed to charitable purposes. 

(f) Legacy to Executors say, 

I give and bequeath unto my executors hereinbefore 

named the sum of $.dollars each as remuneration 

for their services or the execution of their office. 

(g) Where particular articles or goods are given say, 

I give and bequeath to.(whoever is to re¬ 

ceive the goods) all my household goods and wearing ap¬ 
parel (or if other articles or goods, name them, describing 
them accurately so that they may be easily known and dis¬ 
tinguished). 
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Another similar clause would be, 

I give ancl bequeath to.(naming the legatee) 

all articles of domestic, personal or household use and or¬ 
nament, including my furniture, books, pictures, provi¬ 
sions, consumable stores and all household effects which at 
the time of my death shall be in or about or belonging to 
the house in which I may reside at my decease (or in 
whatever house the goods are). 

(5) Residuary clause. 

Note—Where specific legacies of money or articles or 
goods are given it is always necessary to insert just before 
the closing of the will a residuary clause which deals with 
the disposition of what is left of the estate after payment 
of debts and legacies. The clause is as follows: 

All the rest and residue of my estate, both real and 
personal, whatsoever and wheresoever, I give, devise and 

bequeath unto.(naming the person who is to 

receive the residue, who is called the residuary legatee) to 
hold unto him (or her), his heirs, executors and adminis¬ 
trators absolutely and forever. 

(Note—The will closes as follows) : 

In witness whereof, I, the said.the testator 

have to this my last will and testament set my hand this 

.day of.19. 

.(Signature of testator). 

(The attestation clause is as follows and must be 
written in full at this place) : 

Signed, published and declared by the said. 

the testator as and for his last will and testament in the 
presence of us both present at the same time who at his 
request and in his presence and in the presence of each 
other have hereunto subscribed our names as witness. 

(Signature of witness). 

(Signature of witness). 

(addresses and occupations of witnesses should be given). 

The following are forms of Codicils: 
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Codicil revoking will. 


1,.of the city of.in the province 

of.(occupation), do hereby revoke 

an instrument bearing date the.day of. 

19.(the date of the will) and purporting to be my last 

will and testament. 

(Signature of testator). 


(attestation clause as above). 


(Signature of witness). 
(Signature of witness). 


Codicil revoking legacies and substituting others. 


Codicil. 

1. Codicil to the last will and testament of me (insert 

testator’s name, address and occupation) which bears date 
the.day of.19.. 

2. Whereas I have given in my said will legacies of 

($.) to C.D. (name of legatee in full) and (if a par¬ 

ticular specific thing name it) to E. F. (name of legatee 
in full). 

3. Now I hereby revoke such legacies and devises 
(if any) and in addition to the legacies given by my said 
will and not revoked by this codicil I give a legacy of 

($.) to.and of ($.) to...... 

and (if a particular specific article name it) to...(in 

each case name in full the legatees who are to receive these 
legacies) and in all other respects I do confirm my said 
will. 

(Signature of testator). 

(attestation clause in full). 

(Signature of witness). 

(Signature of witness). 
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Acceptance, see Hills . 

Accident Insurance .222 

Accident Insurance, indemnity.. 222 

Accommodation note. 63 

Action, see limitation . 

Administrator . ro 

Administrator, duties of . 13 

Administrator, Liabilities of_ 18 

Administrator, powers of. 17 

Adoption . 308 

Affidavit .. 21 

Agency, termination of . 31 

Agent, binding principal.20, 30 

Agent, Fraud of . 30 

Agent, Notice to . 30 

Agent, when liable . 3f 

Agents, Classes of . 24 

Agents, duties of . 26 

Agents (Fire Insurance). 126 

Agents, how appointed . 23 

Agents, rights of . 28 

Agents, see Life Insurance .... 
Agents, what acts may be done 

by . 24 

Agents, who are . 23 

Agents, liabilities of. 27 

Alien . 297 

Alimony, see husband and wife.. 

Allegiance, oath of . 300 

Animals, at large . 260 

Animals, domestic and wild .... 32 

Animals, cstray . 234 

Animals, pounds . 240 

Animals, property in . 32 

Animals, protection from dogs.. 233 

Animals, see also Game, Live 

Stock. 

Apprentice . 269 

Arbitration . 33 

Arbitration, effect of arbitration 

agreement . 34 

Arbitration, award . 36 

Arbitration between railways and 

landowners . 326 

Arbitration, conduct of. 35 

Arbitration, how matters referred 

to .33, 34 

Arbitrators . 35 

Articles of Association, what are 90 
Assignment (Fire Insurance Pol¬ 
icy) . 126 

Assignment for the benefit of 

creditors . 36 

Assurance Fund. 359, 360 

Attachment of debts . 193 


Attachment of goods . 194 

Auction sales . 341 

Auctioneers . 25 

Auctioneers, authority of.|0 

Auctioneers, duties of. 47 

Auctioneers, purchasers . 48 

Auctioneers, statements by . 47 

Automobiles . 4S 

Automobiles, chauffeurs .53, 54 

Automobiles, lamps, bells and 

gongs . 53 

Automobiles, liability of owners 57 
Automobiles, number plates ..51, 52 

Automobiles, passing . 54 

Automobiles, passing street cars 55 

Automobiles, penalties .56, 57 

Automobiles, registration of . .49, 50 

Automobiles, speed . 52 

Automobiles, stopping for horse 55 
Automobiles, tampering with car 56 

Bank Loans and Security. 59 

Bank Notes, issue of . 57 

Bankruptcy . 36 

Banks, business and powers of .. 58 
Banks, charges for collection .... 60 

Banks, incorporation of . 57 

Banks, interest on deposits .... 60 

Big Game, sec Game . 

Bill, foreign bill . 69 

Bill, inland bill . 69 

Bill of Sale, see Chattel Mort¬ 
gage . 

Bill of Sale, what is. 72 

Bills, acceptance . 66 

Bills, consideration . 64 

Bills, discharge . 70 

Bills, form of . 68 

Bills, joint and several notes.... 63 

Bills, liability of parties . 69 

Bills, liability of transferee.... 6g 

Bills, notice of dishonour. 68 

Bills, parties to . 61 

Bills, presentment. 66 

Bills, protest . 69 

Bills, requirements of a valid note 62 

Bills, what are . 61 

Birds, see Game. 

Boarding House, sec Hotel. 

Bonds .7B 99 

Boundary, see Fences . 

Brand . 228 

Brand readers . 235 

Branding fires . 129 

B.N.A. Act, what is the. 2 

Brokers . 25 
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lliitlcr, sec I )airy Association..., 

Caliinct . s 

Imperial Acts in force.. 2 

Canada, position in British Em¬ 
pire . t 

Canada, what she cannot do.... 2 

Cars, see Grain Caws . 

Caveat .356, 357 

Certificate of title .352 

Chattel Mortgage, .assignment .. 78 

Chattel Mortgage, compliance 

with statute . 73 

Chattel Mortgage, consideration 73 

Chattel Mortgage, discharge_ 78 

Chattel Mortgage, form of. 74 

Chattel Mortgage, possession of 

Roods. 7S 

Chattel Mortgage, registration 

of .75, 76 

Chattel Mortgage, registration 
when chattels in several dis¬ 
tricts . 79 

Chattel Mortgage, removal of 

goods . 78 

Chattel Mortgage, renewal. 77 

Chattel Mortgage, substituted 

articles and accessions . 79 

Chattel Mortgage, what is. 72 

Chattel Mortgage, what may be 

mortgaged . .. 73, 74 

Cheese, see Dairy Associations.. 

Cheques . 60, 71 

Child . 304 

Children, sec Husband and Wife 

Codicil.361 

Codicil, forms of. 368 

Cold Storage Plants, license for. 141 
Commission (Grain), see Grain.. 

Commons, House of. 4 

Companies . 88 

Company, a legal person. 89 

Company, bonds and debentures. 99 
Company, difference between 

company and partnership. 89 

Company, directors . 100,. 101 

Company, directors’ meetings ... 95 

Company, foreign . 102 

Company, incorporation of ... 89-93 

Company, kinds of . 88 

Company, liquidator . 104 

Company, name of . 91 

Company, officers . 101 

Company, organization of.93, 94 

Company, powers of'. 91 

Company, prospectus . 95, 96 

Company, seal . 91 

Company, shareholders’ meet¬ 
ings . 95 


Company, shares . 96-99 

Company, statutory and general 

meeting . 94 

Company, turning partnership or 
business into limited company 96 

Company, use of "I.imited". 91 

Company, what is a . 88 

Company, winding-up.102-104 

Conditional Sales, sec Eien Notes 

Consideration, what is . 83 

Contract, altering if in writing.. 86 

Contract, assignment of . 86 

Contract, discharge of. 87 

Contract, form of. 80 

Contract, formation of. 80 

Contract, not in writing. 82 

Contract, second . 87 

Contract, under seal. 83 

Contract, what is a . 80 

Contract, what voids . 84 

Contract, when necessarily in 

writing . 80 

Contract, who may contract. 83 

Courts of Probate. 12 

Creamery, sec Dairy... 

Creditors’ Relief Act. 192 

Creditors, see Assignment. 

Dairy Associations . 105 

Dairy Associations, butter and 

cheese brands . 116 

Dairy Associations, closing of 

creamery . 114 

Dairy Associations, formation 105-107 
Dairy Associations, inspectors ... 118 
Dairy Associations, liability of 

shareholders . 109 

Dairy Associations, loans . no 

Dairy Associations, operation ... 112 
Dairy Associations, organization. 109 
Dairy Associations, powers of 107,108 
Dairy Associations, registration 

of owners . 114 

Dairy Associations, regulations.. 115 

Dairy Associations, reports. 118 

Dairy Associations, returns to 

Government. no 

Dairy Commissioners. in, 112 

Damages, by railway to land- 

owner . 326 

Days of Grace. 67 

Debentures . 99 

Debtor, see Assignment. 

Devise, devisee . 361 

Director, see Company. 

Dishonour of Notes. 65 

Distress for rent. 207 

Distress, replevin . 212 

Divorce, see Husband and Wife 
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Gogs (hunting game).. 137. 131, 1 

Elevators, see Grain Laws. 

Employer's Liability Insurance ,, - 

Endorsement. 

Endorser (without Recourse) 


what 


Rstra.i .. 

Estray Animals, pounds . 240 

Execution . 338 

Execution, see Writ of Execution 


lip, J2I, 


Ex . 

Executor, duties of. 

Executor, liabilities of. 

Executor, powers of ... 

Executor, remuneration of . 

Exemption . 

Exemption, abandonment of 

homestead ..... 

Exemption, absconding or de¬ 
ceased debtor. 121, 

Exemption, distress under mort¬ 
gage .. 

Exemption, from distress for 

rent . 

Exemption, goods 
Exemption, land , 

Exemption, what 

Expatriation . 

Expropriation .324, 

False Statements. 

Father, rights. 

Fences, railways . 

Fire Insurance, carelessness .... 
Fire Insurance, goods substituted 

or moved. 

Fire Insurance, interim receipt .. 
Fire Insurance, loss recoverable.. 
Fire Insurance, Mutual Fire Ins. 

Companies . 

Fire Insurance, policy. 

Fire Insurance, statutory condi¬ 
tions . 

Fires, camp or branding fires ... 

Fires, clearing land . 

Fire guardians . 

Fires, investigations .130, 

Fires, liability for damages _ 

Fires, locomotive engines. 

Fires, logging engine. 

Fires, penalties for kindling_ 

Fires, removal of dangerous con¬ 
ditions . 

Fires, spring burning . 

Fires, threshing engines, rules.. 

Fixtures . 

Foreclosure . 


Forgery of bills or notes. 65 

Fraudulent Assignment. 321 

Fraudulent and, I’refereutial As¬ 
signments .14 

Game, buying and .( ding. 142 

(lame, exportm;, . 141 

Game guardians . 139 

Game, open seasons. r.33 cl scq. 

Game Preserves. 138, 142 

Game, seizure of. 139 

Game Laws, animals not to be 

taken, II.C. 143 

Game Laws, dress of hunters 1318, 142 
Game Laws, eggs must not be dc- 

t stroved . 137, 141 

Game Laws, entering upon culti¬ 
vated land . 145 

Game Laws, exporting game 

136, 141, 147 

Game Laws, fur dealers. 138 

Game Laws, guide’s license. 138, 150 
Game Laws, hunting at night 136, 144 
Game Laws, hunting over en¬ 
closed land . 133 

Game Laws, licenses-137, 138, 144 

Game Laws, methods of killing 

prohibited ._. 136 

Game Laws, non-resident indians 143 
Game Laws, number of animals 

which may be killed . 144 

Game Laws, penalties .142, 131 

Game Laws, permits.140-142 

Game Laws, repeating shot guns. 146 
Game Laws, sale of game 136,144, 150 

Game Law's, shipping furs ..- 137 

Game Laws, special permission.. 139 

Game Law's, taxidermists. 138 

Game Laws, traps.145, 146 

Game Laws, use of dogs.. 137,141, 145 

Garnishee summons. 193 

Governor-General . 3 

Grain, cash purchase tickets .... 155 

Grain Commission . 152 cl seq. 

Grain, country elevators ....154, 155 

Grain, dockage. 157 

Grain, grades .154, 157 

Gram inspector . 133 

Grain, loading platforms . 137 

Grain, ordering cars. 157 

Grain, shipping ..... 156 

Grain, shipping certificate. 156 

Grain, special bins . 136 

Grain standard weights . 153 

Grain, warehouse receipts. 155 

Grain, weigh masters. 133 

Grain Law's, penalties . 158 

Guarantee Insurance . 223 
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Oiiaidians . 306, 308 

Hail Insurance . 159 

Mail Insurance, Commissioners, tOo 
Mail Insurance, damage ....161, 162 
Mail Insurance, discontinuing 

scheme . 163, 164 

Mail Insurance, indemnity. 163 

Mail Insurance, moneys exempt 

from garnishee ....'.. 163 

Hail Insurance, taxes. 160 

Mail Insurance, where taxes in¬ 
sufficient . 163 

Herd Districts . 259 

Highway crossings. 327 

Holder in due course, what is ... 64 

Homestead, application for entry 166 
Homestead, assignment and sale 

of . 175 

Homestead, cancellation of entry 169 

Homestead, cultivation . 173 

Homestead, extent . 166 

Homestead, issue of patent. 167 

Homestead, keeping stock in¬ 
stead of cultivation. 175 

Homestead, lands available. 165 

Homestead, purchased.. 172, 173, 174 
Homestead, residence and culti¬ 
vation . 167 

Homestead, second homestead .. 166 
Homestead, selling before patent 


issues. 170 

Homestead, scpiattcrs . 166 

Homestead, title . 169 

Homestead, who may apply.... 165 
Homesteader, active service .... 169 
Homesteader, death, disability, 

insanity or illness. 168 

Homestead patent, mistake in is- 


Hotcl and Boarding House.178 

Hotel, false pretences . 179 

Hotel, guests goods. 178, 179 

Hotel keeper . 178 

Hotel keeper responsible for 

guests’ baggage. 178, 179 

Hudson Bay Co.’s lands. 176 

Hunting, see Game Laws. 

Husband and Wife, alimony_ 187 

Husband and Wife, deserted wife 188 
Husband and Wife, disputes be- 


Htisband and Wife, divorce .. 187, 190 
Husband and Wife, holding out 

wife as agent . 186 

Husband and Wife, husband con¬ 
veying property to wife. 184 

Husband and Wife, insurance for 
benefit of wife and children... 184 


Husband and Wife, judicial sep¬ 
aration . 190 

Husband and Wife, maintenance 

of wife and children . 183 

Husband and Wife, nullifying 

marriage .. 189 

Husband and Wife, probation of 

children’s earnings . 184 

Husband and Wife, separation 

deeds. 189 

Husband and Wife, wife’s right 

to homestead . 186 

Illegitimate children. 310 

Incorporation, see Company- 

Infant . 304 

Infants, see Husband and Wife. 

Insolvency . 3-- 

Insurance, sec Accident Insurance 

Insurance, sec Fire, Life, etc. 

Insurance, sec Hail . 

Insurance, see Life Insurance.. 

Insurer . 124 

Interest. 67 

Interest, on bank loans . 59 

Interim receipt. 125 

Intestate.361 

J udges. 7 

Judgment creditor, debtor.. 119, 191 

Judgment, definition . 191 

judgments, in force . 193 

jurat . 21 

Laborer, sec Master and Servant. 266 

Landlord . 195 

Landlord, action for possession.. 204 
Landlord, covenants between 
landlord and tenant.. 197, 198, 199 
Landlord, deductions from rent. 206 

Landlord, fixtures ... . 199 

Landlord, notice to quit.. 201 

Landlord, possession of premises 198 
Landlord, premises destroyed by 

fire . 207 

Landlord, replevin . 212 

Landlord, see also Lease, Rent, 

Tenant . 

Land Titles. 351 

Land Titles Act. 292 

Lease. 195 et scq. 356 

Lease, see Landlord. 

Lease, assignment . 213 

Lease, assignment or transfer.... 197 

Lease, renewal . 2po 

Lease, sub-letting . 201 

Lease, underlease . 197 

Legal Holidays . 67 

Legal tender, what is.■ 57 

Legatee . 361 

Letters of Administration . 10 
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Level crossings . 127 

1 /it'll Notes . 215 

IJen Notes, receipts. 218 

Lien Notes, registration. .215, 216, 217 

Lien Notes, renewal of . 21G 

Lien Notes, retaking possession.. 218 

Lien, thresher's . 344 

Lien, woodmen's . 349 

Life Insurance . 219 

Life Insurance, amount recover¬ 
able . 219 

Life Insurance, assignment of 

policy . 221 

Life Insurance, cancellation of 

policy . 220 

Life Insurance, concealment of 

facts.220 

Life Insurance, days of grace on 

payment of premium.221 

Life Insurance, five year periods 
for apportionment of profits,.. 221 
Life Insurance, payments of 

claims ... 221 

Life Insurance, policy. 220 

Life Insurance, power of agents 219 
Life Insurance, rates and prem¬ 
iums .22 r 

Life Insurance, rebates. 221 

Life Insurance, who may insure 

the life of another. 219 

Limitation of Actions . 224 

Limitation of Actions, effect of 

part payment . 226 

Limitation of Actions, effect of 

written acknowledgement. 226 

Limitation of Actions, outlawed. 224 
Limitation of Actions, statute 

barred . 224 

Limitation of Actions, time run- 


“Limitcd”, see Company. 

Lir/uidator, sec Company. 

Live Stock Laws . 227 

Live Stock, Brand . 22S 

Live Stock, domestic animal tres- 


Livc Stock, pounds. 240 

Live Stock, registration of stal¬ 
lions . 227, 22S 

Lodgers . 193 

Lord's Day . 341 

Lord's Day, penalties. 344 

Lord’s Day, permissible acts .... 341 
Lord’s Day, impermissible acts... 342 

Marriage, ceremony. 182 

Marriage, necessary conditions.. 1S1 

Marriage, of infants . 1S2 

Marriage, promise of .180, 1S1 


Married woman, see Wife. 

Master and Servant . 26G 

Mechanics! Lieu . 282 

Mechanics' Lien, assignment of.. 289 
Mechanjcs! Lien, cancellation of. 28G 
Mechanics' Lieu, contracting out 

of act .287, 288, 290 

Mechanics’ Lien, effect of taking 

security . 284 

Mechanics’ Lien, effect on mort¬ 
gaged lands . 284 

Mechanics! Lien, enforcement of, 285 
Mechanics' Lien, for improve¬ 
ment of chattels.288, 289, 291 

Mechanics’ Lien, land to which 

lien applies . 284 

Mechanics’ Lien, lieu for wages,. 285 

Mechanics' Lien, limit of.284 

Mechanics' Lien, materials sub¬ 
ject to lien. 283 

Mechanics’ Lien, on leasehold 

bauds . 290 

Mechanics' Lien, persons entitled 

to lien . 283 

Mechanics’ Lien, posting payrolls 

.287, 289 

Mechanics’ Lien, priority. 2.S3 

Mechanics’ Lien, registration of 


Mechanic 
erials . 
Mechanic 


Lien, responsibility of 
. 287, 2 

Lien, right of person- 


Mechanics’ 

al action . 

Mechanics' Lien, service of notice 
Memorandum of Association 

what is . 

Merger . 

Mineral lands. 

Minor . 

Minors, sec Husband and Wife.. 
Mortgage, see Chattel Mortgage. 

Mortgage. 

Mortgage, default in payment_ 

Mortgage, discharge. 

Mortgage, kinds of. 

Mortgage, registration . 

Mortgage, transfer. 

Mortgagee . 

Mortgagor. 

Mother, rights . 

Nationality . 

Naturalization . 

Naturalization, alien enemies ... 

Naturalization, minors . 

Naturalization, procedure . 

Naturalization, under Act of xprg 
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Neglected and dependent children 309 

Next of Kin, who are. 17 

Notes, liability of parties. 69 

Notes, sec Bills . 

Official Assignees . 37 

Open seasons (Game)-133 <:l 

Option ........ So 

Outlawed, see Limitation. 

Parent and Child.304 

Parents, rights and duties. 307 

Partners. 38 

Partnership. 310 

Partnership, books of account.. 316 
Partnership, change in partners.. 312 
Partnership, difference between 

company and partnership. 89 

Partnership, dissolution . 318 

Partnership, expelling partner ... 316 
Partnership, holding out to be ... 314 

Partnership, how formed. 311 

Partnership, individuals trading 


Partnership, liability of deceased 

partner’s estate. 315 

Partnership, liability of incoming 

partner . 315 

Partnership, liability of partners. 313 
Partnership, limited partnership. 319 

Partnership property . 315 

Partnership, registering. 312 

Partnership, rights of partners.. 315 
Partnership, turning into limited 

company. ... 96 

Partnership, termination and dis¬ 
solution of. . 317 

Pass Book. . fio 

Patent, see Homestead and Pre¬ 
emption . 

Pedlars, law relating to. 321 

Pedlars, license of . 321 

Policy, sec Fire, Life, etc., Insur- 

Pounds. 240 

Power of Attorney. 359 

Pre-emption . 170 

Pre-emption, application for.... 171 

Pre-emption, cancellation of_ 172 

Pre-emption, duties . 171 

Pre-emption, patent . 172 

Preferences to Creditors. 45 

Preferential and Fraudulent 

Transfers . 321 

Premium . 124 

Premium, see Fire, Life, etc., In¬ 
surance . 

Principal, sec Agent. 

Probate . 10 

Probate, effect of grant of. 12 


Probate for property outside Prov- 

Probation, see Husband and Wife 

Prospectus .04. 0 

Protest of Bills. 

Provincial Legislatures .... 

Railway Commission . 

Railways . 

Railways, carriage of good: 
Railways, carriage of passengers. 
Railways, cattle guards ... 
Railways, crossing farms . 
Railways, ditches, fences and 

gates .. 

Railways, killing animals .... 

Railways, land taken by. 

Railways, liability for baggage 
Railways, liability for delay.. 

Railways, liability for fires. 

Railways, liability for dangerous 

goods ... 

Railways, liability for injuries. 
Railways, liability for weeds... 

Railways, operation of . 

Railways, passengers refusing t< 

pay fare . 

Railways, rates . 

Railways, time within which ac¬ 
tions must be brought against. 

Rent . 

Rent, distress . 

Rent, see Landlord . 

Replevin . 

Rules of Road . 

Sale of Goods . 

Sale of Goods, auction sale 
Sale of Goods, buyer’s accept- 

Sale of Goods, buyer’s right to 

examine . 

Sale of Goods, delivery 337, 338, 
Sale of Goods, effect of perishing 

of goods . 

Sale of Goods, payment. 

Sale of Goods, remedies of buyer 

of goods . 

Sale of Goods, remedies of seller 
Sale of Goods, rights of unpaid 

seller-'.. 

Sale of Goods, transfer of own¬ 
ership . 

Sale of Goods, transfer of title. 
Sale of Goods, unascertained.... 

Sale of Goods, warranties. 

School Lands . 

Seal, company . 

Seed Grain Mortgages . 
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Servant . 26G 

Servant, rights . 267 

Shareholder, see Company. 

Shares, sec Company. 

Sheep, see Animals, hive Stock 

Solicitors (Lawyers) . 23 

Squatters . 166 

Statutory Declarations . 22 

Sub-Agents . 26 

Succession Duties. 20 

Sunday, sec Lord’s Day. 

Tenancy, how terminated . 190 

Tenancy, kinds of . 196 

Tenancy, see Landlord . 

Tenant . 195 

Tenant, merger . 201 

Tenant, ovcrholding . 204 

Tenant, sale of land leased. 213 

Tenant, sec Landlord . 

Testator, or Testatrix. 361 

Thresher’s lien . 344 

Thresher’s Lien, for wages of 

employees or workmen . 347 

Thresher’s Lien, owner refusing ' 

to pay .. 348 

Thresher’s Lien, priority of_346 

Thresher’s Lien, procedure when 

claims disputed . 348 

Thresher’s Lien, selling grain.. 343 

Threshing Engines . 129 

Threshing machine, registration. 344 

Title to land . 351 

Title to Land, assurance 

.fund .359, 360 

Title to Land, caveat ..356, 357, 358 
Title to Land, effect of death of 

registered owner . 353 

Title to Land, execution. 358 

Title to Land, getting lands under 
Torrens system . 352 


Title to Land, registrar 
Title to Land, sale of 


I resp; 

Voluntary Conveyances (Gift. 1 

Wages and Salaries . 

Wages, sec Master and Scrvr 
Warranty 


narriage. 


Wife, debts before 
Wife making will 
Wife, owning lands and goods. 

Wife, property rights . 

Wife, see Husband and Wife 

Will . 

Will, alteration iri 
Will, applies to ... 

Will, execution of 
Will, forms of 361, 364, 365, 366, 

367, 

Will, noncupativc . 

Will, revoking . 

Will, takes effect when . 

Will, witness.362, 

Winding-up, see Company. 

Wolf Bounties . 

Woodmen’s Lien. 

Woodmen’s Lien, sale of logs... 

Workmen’s Compensation. 

Writ of Execution.119,191, 





































The Willson Stationery j 
Co., Ltd. j 

Offiice Outfitters I 

Legal and j 

Commercial 
Stationers 

REGINA MOOSE JAW SASKATOON 

WINNIPEG CALGARY 



You Should Get— 

THE CALGARY WEEKLY HERALD 


Alberta’s Biggest Best 
Most Interesting Farm Weekly 


ONE DOLLAR PER YEAR 


SUBSCRIBE NOW 










The Royal Trust Company 

EXECUTORS AND TRUSTEES 

HEAD OFFICE .... MONTREAL 
Capital Fully Paid, $1,000,000 Reserve Fund, $1,000,000 


BOARD OF DIRECTORS: 

Sir Vincent Meredith, Bart, Sir H. Montagu Allan, C.V.O., 

President. Vice-President. 

R. B. Angus, A. Baumgarten, E. W. Beatty, K.C., A. D. Bralthwaite, E. J. 
Chamberlin, H. R. Drummond, C. B. Gordon, Hon. Sir Lomer 
Gouln, K.C.M.G., E. Greenshlelds, C. R. Hosmer, Sir William 
Macdonald Major Herbert Molson, M.C., Lord Shaug- 
nessy, K.C.V.O., Sir Frederick Wllllains-Taylor, L.L.D. 

A. E. Holt, Manager. 


ACTS AS 

EXECUTOR UNDER WILLS 
AGENT FOR EXECUTORS 
To manage and wind-up Estate* 
ADMINISTRATOR 
Without a Will c 
annexed. 

TRUSTEE 


■ with the Will 


TRANSFER AGT. & REGISTRAR 
For registering and countersign¬ 
ing Stock Certificates or Bonds 
of Corporations. 

TRUSTEE FOR BOND ISSUES 


AGENT 

For the Investment of Moneys, 
Collection of Rents, Dividends 


*o execute Trusts or hold funds 
impartially. 

TRUSTEE 

Under Deeds of Donation, Mar¬ 
riage Settlements, &e. ere. 

Winnipeg Branch, Bank of Montreal Building, F. W Hartley-Manager 

Calgary Branch, Bank of Montreal Building, S. Kidd.— - Manager 

Edmonton Branch, Bank of Montreal Building, S. T. Lawrie.Manager 

Lethbridge Agency, Bank of Montreal Building, G. H. Harman Agent 
CONFIDENTIAL INTERVIEWS OR CORRESPONDENCE SOLICITED. 


For a Quarter of a Century the name of 

“BURNS” 

has been the synonym for fair dealing among the Producers of 
Western Canada 


Today it stands behind all the Products of three large Packing 
Houses, one at Calgary, another at Edmonton, Alberta, and a third 
at Vancouver, B.C. 


The Brand on these Perfection Products is 

“SHAMROCK” 

and BUTTER, EGGS, CHEESE, LARD, HAMS and BACON 
bear its imprint 


Our Packing Houses are open for inspection daily, and we 
welcome correspondence. 


I 


P. BURNS & COMPANY, LIMITED. 

HEAD OFFICE, CALGARY, ALBERTA 





